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FREDERICK W. LEHMANN 


By JacoB KLEIN 


HE new president of the American Bar 
Association, Mr. Frederick W. Leh- 
mann, Was born in Germany February 28, 
1853, but came to this country in early 
chiidhood. He first lived in Cincinnati, 
where he attended the common schools... He 
later removed to Indiana and finally com- 
pleted his education at Taber College in 
southwestern Iowa, from which he graduated 
in 1873. During his college course he had 
studied law in the office of J. L. Mitchell in 
Forrest County, Iowa, where he first prac- 
ticed. His early practice also included 
Nebraska City, just across the river in 
Nebraska. In 1876 he moved to Des Moines, 
where in December, 1879, he married Miss 
Nora Stark. The following year he went 
to St. Louis, Missouri, to become General 
Attorney of .the Wabash Railroad. He 
continued in this position till June, 1895, 
when the firm of Boyle, Priest and Lehmann 
was formed, in which his seniors were Wilbur 
F. Boyle, who formerly had been Circuit 
Judge in the city of St. Louis, and Henry S 
Priest, who had been Judge of the United 
States District Court. This firm continued 
till 1905, when Mr. Lehmann retired to form 
with his son Sears the firm of Lehmann & 
Lehmann, of which another son, Frederick 
W. Lehmann is now a member. Mr. Leh- 
mann in 1907 received from Missouri State 
University the degree of LL. D. He has 
been president of the St. Louis Bar Associa- 
tion, and during the last year was president 
of the General Council of the American Bar 
Association, 
During the eighteen years that Mr. Leh- 
mann has lived in St. Louis he has become 
distinguished not only in his profession, in 





which he has achieved a standing in the first 
rank of a very able Bar, but also as a public 
spirited citizen of high ideals and honest and 
pure purposes. He was a Director of and 
one of the leading spirits who made the great 
Louisiana Purchase Exposition possible, 
and as Chairman of the Committee of the 
Board on Ethnology and on International 
Congresses of Arts and Sciences, including 
the Universal Congress of Lawyers and 
Jurists, held in September, 1904, under the 
joint auspices of the Exposition and of the 
American Bar Association, he not only 
rendered signal service, but attained note- 
worthy success. 

Since then he has been chosen and acted as 
President of the Board of Trustees of the Pub- 
lic Library of St. Louis, and assisted in pro- 
curing the Carnegie gift for the construction 
and maintenance of the new Central Public 
Library and branch libraries in St. Louis. 
Under his immediate supervision three of 
the branch libraries have been located and 
erected, and the fourth, as well as the 
imposing Central library, occupying the 
equivalent of four ordinary city blocks, is 
now in course of construction. 

Mr. Lehmann is a man of culture and 
wide reading, possessing in a high degree the 
gifts of oratory, and his addresses are 
scholarly, thoughtful and embellished by 


his intimate knowledge of literature. Broad 
and sympathetic, he is, like Abou Ben 
Ahdem, a lover of his fellowmen. Honest 


in his mental operations, pure in mind and in 
heart, he is regarded by his fellow citizens 
and especially by his professional brethren, 
as a fine type and example of a self-made 
man. 








482 


THE GREEN 


BAG 





Mr. Lehmann’s literary 
him to become a collector of books. He 
has gathered together what is probably the 
finest collection of rare and beautiful books 
in St. Louis. There is one more costly and 
richer in valuable manuscripts, but his is 
the library of a booklover collecting with 
care and judgment. This has led him also 
to the study not only of the printer’s art, 
but of the gems of literature, and so he is 
always ready with interesting allusions from 
some ‘quaint and curious volume of for- 
gotten lore,” 

As a lawyer he has achieved more than 
local renown. In the trial of cases at 
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tastes have led | 


nist prius he depends upon a fair presen- 
tation of the facts and an honest but earn- 
est appeal to the jury for the right. In 
the higher courts his briefs are clear, concise, 
and convincing statements of the proposition 
he maintains, supported by a keen and 
honest logic which compels attention and 
conviction. 
of the Association at Seattle was indicative 
of his breadth of mind and strength of 
character. It may be safely predicted tha 

Mr. Lehmann will rank high in the list « 

distinguished men who have been president 

of the American Bar Association, 

St. Lours, Mo., September, 1908. 
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THE PRESIDENT’S ADDRESS 


By Jacos M. Dickinson 


ONTESQUIEU described the ideal 

legislator as one who ‘“‘perceives 
ancient wrongs and the way to correct 
them, but sees also the evils the correction 
may produce, who leaves the evil fearing 
something worse, leaves what is good if 
doubtful as to what may be better, looks 
only at the part in order to judge the whole, 
and examines all the causes in order that 
he may foresee all the results.”’ 

This most aptly describes the wisdom 
and conservatism of those who, in breaking 
away from English rule and creating a new 
nation, did not establish a revolution in the 
laws simply because they were bringing 
about a revolution in the government, but 
held to the old, only making changes as the 
necessity for them became apparent. 
Much of the spirit of modern legislation is 
the very antipodes of all this. A wrong 
often exaggerated in importance becomes 
manifest, and straightway it is assailed with 
the bludgeon, and the blows frequently 
create more devastation than does the 
object which provokes the assault. A 
good, sometimes of fanciful value, is per- 
ceived, and its attainment is sought without 
regard to the intervening destruction it 
may bring. Ill-considered legislation is 
sometimes like the heedless impulse of a 
child, which attracted by a gaudy flower 
in his eagerness to grasp it tramples down 
a bed of roses. The vices of legislation 
engaged the attention and were the princi- 
pal theme of many of my predecessors. 
Their scathing criticisms and profound 


disquisitions which will forever enrich our. 


literature, would have cured, or at least 
have moderated, a less inveterate evil. 
Against the passion of the American people 
for legislation as a panacea, there is no 
defense. Each of those learned juridical 
philosophers who essayed it, seeing the 





futility of his effort, might have warned 
those entering the same lists, saying: 
si Pergama dextra 

Defendi possent, etiam hac defensa fuissent. 

The trouble is inherent in the nature of 
our institutions. With the conditions as 
they exist the evil is incurable. While 
youth, inexperience and ignorance consti- 
tute no legal bar to political preferment, 
while manhood suffrage is the source of all 
governmental power, while so many of 
those most capable of ruling prefer selfishly 
their personal pleasures and private interests 
to the general welfare, so long will we suffer 
the maximum of burdens that come from 
unwise and unskilled legislation. The most 
fertile fields for the culture of the pathogenic 
germ which we may classify as the legisla- 
tive microbe, are the brains of fledglings, 
who are gifted with a facility for speech 
which is often an open sesame to popular 
favor, luxuriate in a scanty knowledge of 
law, especially that which is statute, are 
opulent in an independence which comes 
from freedom from all family cares and 
business responsibility, and above all are 
fired with an ambition to do something 
which, while it may incidentally confer a 
blessing upon their country, is primarily 
intended for their own promotion, Some 
measures must be fathered by them, the 
more sensational the better. Knowing but 
little of the trend of events, and the corre- 
lation of economic questions, they scan the 
recent statutes of other states, and without 
much regard for climate, environment, tra- 
ditions, population, the great questions that 
enter into the development and conserva- 
tion of the commerce of a country, and the 
conditions of their own state, forthwith 
reproduce them if they look formidable and 
are explosive in character, and proudly 
send them forth with their imprimatur. 
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While such legislative evil is incurable, and 
like a disease is inherited from age to age, 
happily the law-maker sometimes reforms. 
Time and experience may broaden him, 
and after much expense to his country he 
may rise to a height from which he deplores 
the folly of those upon whom his mantle 
has fallen. If we could educate legislators, 
and keep them in office at least until the 
country could profit from their training 
and experience, or have them bequeath 
their heads to their successors, as Mirabeau 
lamented he could not do, in many instances 
we would not grudge the cost of the tuition. 
But, like the weeds that with each recurrent 
year come up in the spring, a new crop of 
embryo statesmen, with no _ inherited 
experience, is always terrifying the country. 

This is a part of the price for our institu- 
tions, We must take the evil with the 
good, If we cannot get the good at a less 
price then it is not too much to pay. If 
we could erect effective safeguards against 
such legislation this would no longer be a 
government ‘“‘of the people, by the people, 
for the people,’’ but a government of the 
aristocracy. As these conditions will not 
in our time materially change, we may as 
well view the situation with patience and 
in a philosophic vein, with no great hope 
of stopping the annual flow of unnecessary 
and unwise legislation. Like the brook, it 
will go on forever, or at least as long as our 
present form of government survives. The 
best that we can hope to accomplish is to 
bring about, as we have been doing with 
marked success, the enactment of uniform 
legislation in the several states. Our work 
will in the main be constructive. We can 
accomplish practically nothing in the way 
of restraint. 

Much of our modern legislation is the 
outcome of a departure from principles 
which we have always regarded as funda- 
mental, 

Carl Schurz, in an interview with Bis- 
marck in 1868, said that ‘“‘the American 
people would hardly have become the 





self-reliant, energetic, progressive people 
they were, had there been a privy-coun- 
sellor or a police captain standing at every 
mud puddle in America to keep people 
from stepping into it,’’ and that ‘“‘in a 
democracy with little government things 
might go badly in detail but well on the 
whole, while in a monarchy with much and 
omnipresent government things might go 
very pleasingly in detail, but poorly on the 
whole.”’ This was forty years ago, From 
the least governed people in the world w 
are rapidly becoming the most govern: 
people in the world. 
missions for almost every department «f 
public affairs are making our government, 
state and national, the most comprehensive 
system of bureaucracy ever known. T! 
complex conditions of our times in each 
of their diversified forms are given special 
treatment and administration. This is 
prolific source of legislation, much of it in 
flagrant disregard of the best sanctioned 
and most venerated doctrines. 

The administration of justice should he 
by the courts alone. 
every idea of Anglican civil liberty for the 
judge to commit himself in any way to an 
opinion until the cause shall have been 
presented according to law. This is the 
distinguishing feature between the accusa- 
torial and the inquisitorial trial, in which 
the judge inquires, becomes the prosecutor, 
and at the same time is theoretically the 
protector of the arraigned, ‘“‘thus uniting 
a triad of functions within himself which 
amounts to a psychological incongruity.” 

It is demanding an impossibility of 
human nature, to expect one to try, with 
the proper judicial temperament, a cause 
first brought to his attention by an «1 
parte complaint, to which he has so far 
inclined his mind upon a preliminary show- 
ing as to institute an investigation, and 
upon which after such investigation, upon 
proceedings initiated by his sanction, he 
sits in judgment. One might as well expect 
the hunter who, with toil and skill has 


Our increasing com- 


It is subversive of 
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tracked and started his game, when his 
blood is stirred and his whole being is 
aroused b¢ the spirit of pursuit, to sit down 
calmly and deliberate whether or not it is 
right to destroy life for the sake of mere 
sport. Wrongs, great, flagrant, volum- 
inous and inveterate, stirred to action. In 
aspirit of passion wrought upon by dema- 
gogues for selfish purposes, the people sought 
an expeditious remedy. Judicial, legisla- 
tive and executive functions were hopelessly 
confused and consolidated. The offices of 
informer, prosecutor, judge and jury were 
combined in the same persons, The most 
astute and experienced mind could not 
contrive a better system for defeating 
justice. Mr. Webster said: 

“Tf we will abolish the distinction of 
branches, and have but one branch; if we 
will abolish jury trials, and leave all to the 
judge; if we will then ordain that the legis- 
lator shall himself be that judge; and if we 
place the executive power in the same 
hands, we may readily simplify govern- 
ment. We may easily bring it to the 
simplest of all possible forms, a pure despo- 
tism, But a separation of departments, 
so far as practicable, and the preservation 
of clear lines of division between them is 
the fundamental idea in the creation of all 
our constitutions; and doubtless, the con- 
tinuance of regulated liberty depends on 
maintaining these boundaries.” 

The American people will not perpetuate 
a system so foreign to the principles which 
have been the foundation and safeguard of 
their prosperity, property rights and civil 
liberty. Their sense of justice, when a full 
understanding comes, will not sanction its 
continuance, While there may be com- 
missions, the judicial function will be 
exercised either by bodies distinct from 
those which investigate and prosecute, or by 
the courts. 

Much recent legislation of doubtful con- 
stitutionality, congressional and state, has 
been practically enforced by provisions for 
minatory, heavy and cumulative fines and 





imprisonment, devised in some cases ex- 
pressly for the purpose of preventing a 
resort to the courts for relief. When the 
highest courts of the land, not exceptionally, 
but with a frequency that almost makes it 
normal, divide on constitutional questions, 
often determining the result by a bare 
majority, a lawyer will rarely, especially 
when the question is new, advise a client to 
pursue a course, which, by subjecting him 
to the possibility of paying cumulative 
daily fines, and to imprisonment, may 
destroy him. Though strongly persuaded, 
if not entirely convinced, that the acts if 
contested would be unconstitutional, he 
may counsel submission to what he regards 
as a taking of property without due process 
of law and an imposition of an oppressive 
and confiscatory burden, rather than incur 
the hazard of financial ruin. A statute 
framed purposely to create such a dilemma 
is tyranny worthy of draconian renown, 
No government can with impunity continue 
to exercise such oppression, It is a ‘‘hold- 
up” by the government itself, under the 
forms of law. If pursued it would pervert 
all sense of justice and accustom the minds 
of the people to the sanction of wrong as a 
practice of government. The vice thus 
implanted would take on new forms of 
legalized plunder and surely destroy the 
integrity of our institutions. 

A recent state statute establishing the 
compensation to be charged by railroads 
for the transportation of passengers fixed 
the penalties at such an amount for each 
overcharge that, if the railroad companies 
contested the validity of the rates and 
failed to establish their contention, they 
would have run the hazard of forfeiture 
to the state within a year of the entire 
railroad property within the state. The 
decision of the Supreme Court of the 
United States in Ex parte Young that 


‘‘when the penalties for disobedience are 
by fine so enormous and inprisonment so 
severe as to intimidate the company and 
its officers from resorting to the courts to 
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test the validity of the legislation, the 
result is the same as if the law in terms 
prohibited the company from seeking judi- 
cial construction of laws which deeply 
affect its rights,’’ and that ‘‘the provisions 
of the acts relating to the enforcement of 
the rates, either for freight or passengers, 
by imposing such enormous fines and pos- 
sible imprisonment as a result of an unsuc- 
sessful effort to test. the validity of the 
laws themselves, are unconstitutional on 
their face, without regard to the question 
of the insufficiency of those acts,” will 
either bring legislators to a fairer treat- 
ment of the evils which they seek to remedy 
or will tax their ingenuity to devise some 
new method to evade federal restraint. 


* * * * * * * 
In our zeal to have the law symmetrical, 
wise and clear we may unconsciously 


assume the critical rather than the judicial 
attitude toward legislation and thus have 
our attention arrested more by its short- 
comings than by its excellences. If too 
many laws are passed we must not over- 
look that but few are enacted in comparison 
with those that Though 
some are the offspring of prejudice and 
passion, it must not be forgotten that 
often they are provoked by wrongs that 
arouse a just resentment. While adroit 
schemes for political patronage and graft 
are successfully contrived, yet the vast 
majority of legislation is 
the general welfare. No one can examine 
all the statutes of the states and of con- 
gress for any one year, without being pro- 
foundly impressed by the deep, earnest, 
alert purpose, generally manifested, to 
promote the public and without 
reaching a conclusion that, at no time in 
our history, has a higher moral sense or 


are rejected. 


conceived for 


good, 


a more enlightened patriotism prevailed. 
Never have humanitarian considerations 
been so dominant in legislation, as is 
manifested by the recent laws to secure 
pure foods, to prevent the sale of noxious 
drugs, to limit the abuses of liquor, to 








care for and reform homeless, dependent 
and erring children, to ameliorate th: 
condition of prisoners, to abate the sprea: 
of tuberculosis other diseases anid 
promote education. One who rises fro1 
the review of all the legislation of a year 
without a sense of general satisfaction 
and stimulated hope, and impressed, nit 
by all the good that is-manifest, but main!,, 
by the crudities, the blemishes and t! 
wrongs, and with a feeling of desponden 
for the future of the country, must 


and 


a hopeless pessimist. 
The President of the 
October, 1906, said: 


United States 


‘‘The instinct for self-government amor 2 
the people of the United States is too stronz 
to permit them long to respect any one s 
rights to exercise a power which he fai's 
to exercise. The governmental contr | 
which they deem just and necessary th: 
will have. It may be that such control 
would better be exercised in particul 
instances by the government of the stats 
but the people will have the control thi 
need either from the states or from the 
national government, and if the states fail 
to furnish it in measure sooner or 
later constructions of the Constitution 
will be found to vest the power where it 
will be exercised in the national govern- 


due 


ment,”’ 


While the doctrine thus 
promulgated, so shocking to any one who 
holds that the states have the right to exer- 
cise or not exercise without danger of losing 
them, powers which under the Constitution 
of the United States belong to the states, 
independently of whether they exercise 


constitutional 


them or not, did not arouse any serious 
apprehension on the part of the states; it 
when the inaction 
apparent indifference of many of the states 
to the welfare of their helpless citizens, 
and their own future dependent upon the 
character of their citzenship, was painfully 
manifest. 


came at a time and 
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Senator Beveridge introduced a _ bill 
putting a prohibition upon interstate com- 
merce in products manufactured by labor 
of children under a specified age. This bill 
was reported as unconstitutional. 

‘he subject attracted wide attention. 
e generous, the patriotic and the altruis- 
tic enlisted in the cause and supplemented 
work of the national association or- 
ganized for the purpose of securing state 
lation limiting child labor within proper 
bounds. New laws regulating child labor 
or amending existing laws were passed in 
in twelve states, and since our last 
mecting Louisiana, Kentucky, Mississippi, 


— 


Ohio and Virginia have passed like statutes. 
We can bear with much equanimity 
constitutional heresies which if they do 


no veal harm are in their indirect result so 
ben: ficent, 
* * * o * * 

Having conferred with several members 
of the Association whom you have honored 
with your confidence, I submit for your 
consideration some suggestions as to the 
Association acquiring and exerting greater 
strength. 

We have a membership of 3,376, which is 
small in comparison with the number of 
those who are eligible. The census shows 
that in 1900 there were 114,460 lawyers in 
the United States. Allowing for deaths, 
retirement, and the further fact that many 
by courtesy are enumerated as lawyers who 
are not in the practice, we may, considering 
the normal increase of eight years, fairly 
estimate that there are not less than 
80,000 in the United States engaged in the 
practice of the law. 

While many of them bring dishonor to the 
profession, and are a public nuisance that 
should be abated, the vast majority are 
worthy of admission to our Association. 
Our constitution provides that any person 
to be eligible to membership shall be, and 
shall for five years next preceding have 
been, a member in good standing of the 
bar of any state. This was fixed as a 





sufficient safeguard by the founders of the 
Association, and nothing in our experience 
has demonstrated the necessity for more 
rigid requirements. While we have at our 
annual meetings an attendance of a few 
hundred, there were present at the recent 
reunion of the American Medical Associa- 
tion more than 8,000. There are about 
130,000 legally qualified physicians in the 
United States. The membership of the 
American Medical Association is 32,000, 
but through its system of organization it, 
by direct representation through allied state 
and county bodies, is the recognized head 
of nearly 80,000 physicians and surgeons, 

We would be loath to admit it, if it were 
a fact, and happily we know that it is not, 
that there is a higher social or ethical 
standard in other professions than there is 
inthe law. It should not be more desirable 
to members of any profession to unite with 
their national association, either looking to 
the pleasures derivable from social inter- 
course, or the benefits that are conferred 
by co-operation, Can it be that the com- 
panionship of lawyers, who are usually 
accounted by others as the princes of good 
fellows, is duller, or that their interchange 
of professional ideas and experiences is less 
instructive? It is certain that either our 
reunions are in themselves less attractive, 
or we have taken less pains to enlist the 
interest of The very pro- 
fession of the law is coy, at least with those 
who maintain a proper ideal. In our 
practice we are like the maiden who, how- 
ever expectant and willing, must wait and 
be asked. This cultivates a habit of reserve 
in professional relations. I found from 
efforts to increase our membership, that 
lawyers, in every way an ornament to the 
profession, had not joined because they had 
not been invited. 
by a fine sense of delicacy from suggesting 
their own election. It is a pity that a 
modicum of the same restraining influence 
could not be injected into some of those who 
are rampant for judicial preferment. I 


our brethren. 


They were restrained 
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know that some members whose opinions I 
value entertain an idea of exclusiveness, 
and hold the Association in such esteem 
that they consider it derogatory to its 
prestige to solicit membership. The first 
article of our constitution declares that our 
object ‘‘shall be to advance the science of 
jurisprudence, promote the administration 
of justice, and uniformity of legislation 
throughout the Union, uphold the honor 
of the profession of the law, and encourage 
cordial intercourse among the members of 
the American bar.’’ How are we to 
encourage cordial intercourse if we hold 
ourselves aloof, and do not endeavor to 
draw into our circle those with whom it 
would be agreeable to establish cordial 
relations? How can we put forth the 
strength of the profession for advancing its 
aims, if we do not enlist it in our ranks? 
We can best realize its ideals by reaching 
the intelligence and stimulating the activi- 
ties of those from whom the bench which 
administers justice, and the legislature 
which alone can enact uniform laws, are 
recruited, If they are of us, then, whether 
they attend our annual meetings or not, 
they are imbued with the same purposes, 
instructed by the same teachings, and in 
close sympathy with all our efforts, and do 
not need to be appealed to and convinced, 
but with well-founded convictions, act upon 
their own initiative in promoting our just 
endeavors. Much has been accomplished 
and our record is without a blemish. The 
Association has brought about a higher 
standard in legal education and for admis- 
sion to the bar, the enactment of uniform 
laws in many states has stimulated the 
formation and activity of state bar associa- 
tions in states judicial districts, counties 
and towns, and in many other ways not 
necessary to recapitulate has justified its 
existence. The results attained would have 
been realized more speedily, and with 
greater facility, if we had evolved all the 
potentiality which we might have possessed. 
For years we have deplored in terms of 





eloquence the lowering of the standard of 
the profession, and have arraigned with 
stinging rebuke those who have brought 
it into disrepute, and even now we have 
under consideration a code of ethics which 
has for a long time been an object of our 


deep solicitude. It is not intended to be 


exclusive and applicable only to the m:m- 
bers of this Association. It is for the }iro- 
fession at large. If adopted, we indulge 
the expectation that it will be accepted not 


only by the bar associations of the sev: ral 
states, but will, at least in substance 
enacted into law by many of the sta‘es, 
How much firmer will be the ground { 
such hope if we have the co-operation of 


members of every bar? The majority of 
the lawyers of every state are a credit to 
our profession, and are worthy of our feliow- 
ship. If that be not true, then it is a waste 


of time and energy to consider any system 


of ethics for their guidance. It is futile to 
frame canons for professional conduct which 
do not appeal to the majority of the jro- 
fession. They are useless alike to the 


impeccable and the depraved. I stand for 
broadening our Association and recruiting 
its membership by active, systematic 


constant effort. We should from year 


year, as they become eligible, gather into 
our ranks, the younger members of the bar, 
who constitute its hope for the future, that 


they may develop their professional char- 
acter under the ideals that this Association 
always maintains, partake of the generous 
intellectual feasts which are spread, and 
that the Association in all of its endeavors 
to fulfill its high destiny, may at every time 
and place where a contest is to be waged, 
mobilize a formidable array of earnest and 
aggressive members, who will give it loyal 
support. 

It is desirable to establish closer relations 
with the bar associations of the several 
states. This was recommended by Mr. 
Manderson, Acting President in 1899, and 
again by him as President in 1900. At 
present, they are authorized to send <ele- 
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gates to our meetings, but the relationship 
thus established is purely formal, of a social 
character, and has, far as I know, 
resulted in nothing appreciable. It is a 
weakness in our organization that the 
attendance at the meetings, and upon the 
sessions, is voluntary upon the part of 
individual members, and that no sense of 
obligation or responsibility to others is 
imposed. On more than one occasion 
important questions, which would commit 
the Association on grave matters of doubt- 
ful constitutionality, have been brought 
forward at periods when only a small 
number of those attending upon the meet- 
ing were present. It would seem that 
prudence would suggest an adequate safe- 
guard against committing the Association, 
representing as it does, actually a large 
number of lawyers of America and in the 
minds of the public generally the American 
bar, except upon a more representative 
vote. If the general idea here suggested 
shall be regarded as worthy of consideration 
it would be well to investigate the system 
adopted by the American Medical Associa- 
tion. It has established direct relations 
with state associations, which are repre 
sented by elected delegates, the number 
being based upon the ratio of membership 
in the state societies. This is the govern- 
ing body. It deals with all of the larger 
and general problems. The number being 
limited to 150, opportunity is afforded for 
full debate without the necessity for tabling 
propositions under consideration, This sys- 
tem prevents the states near the place of 
meeting from exercising a controlling influ- 
ence. The body is thoroughly representa- 
tive of all the states. Special work of the 
Association is done in sections. A member 
of a state association is not ipso facto a 
member of the national association. He 
becomesa member by individual connection. 
All members of the association are free to 
attend upon the meetings. The scientific 
work is divided up and disposed of by sec- 
tions. Through this organization the Asso- 


so 





ciation is in constant and personal relations 
not only with each state society, but with 
every member thereof. The result is that 
it wields a power in the profession, and over 
the profession, in enforcing a standard of 
ethics, and in bringing about the enact- 
ment of laws promotive of public health, 
that is incomparably greater than that 
exercised by it when its organization was 
somewhat similar to ours. With annual 
dues of $5.00 it has been able to bear, on 
account of its large membership, not only 
the ordinary expenses of the Association, 
but to employ a secretary who devotes his 
entire time to the work, and publish a 
journal which is unrivaled in the medical 
world. The state societies have, under the 
influence of the national association, taken 
on new activity, responsibility and dignity. 
The general plan of the American Medical 
Association has substantially the same 
objects in view that we have. It has been 
thus expressed: 

“The three objects of paramount impor- 
tance to be accomplished by medical organi- 
zation are: a, the promotion of direct per- 
sonal and social intercourse between 
physicians, by which mutual respect, per- 
sonal friendship and unity of sentiment are 
greatly promoted; b, the more rapid increase 
and diffusion of medical knowledge, scien- 
tific and practical; and, ¢c, the developing, 
unifying, concentrating and giving efficient 
practical expression of the sentiments, 
wishes and policy of the profession, con- 
cerning its educational, legal and sanitary 
welfare and the relations of the latter to the 
community as a whole.” 

The results obtained through its change 
of organization are so satisfactory to its 
members that they merit at least a careful 
consideration on our part. Ifthe American 
Bar Asociation can have at least one 
officer devoting his entire time to its work 
and promoting its interests, and establish 
a law journal worthy of its great prestige, 
who can doubt that its influence will be 
vastly increased and that its great purposes 
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will be more surely and speedily attained? 
I do not suggest any hasty action, but I 
earnestly recommend that a committee be 
appointed to confer and report upon the 
question at our next meeting. 

Whether we pursue old or new methods, 
we will hold steadfastly to the ideals that 
have always been cherished. There have 
been war periods when the demand for 
service to the country by the individual 
lawyer, in his capacity of citizen, has been 
more acute, but never has the American 
Bar been confronted with a more serious 
patriotic duty. For a long time, next 
recent years, judgments of 
courts, especially those of final resort, were 
received with the greatest respect. The 
passions aroused by cases of such political 
significance as the Chisholm and Dred 
Scott cases were temporary. They never 
disturbed the general confidence in the 
courts, provoked a general assault 
upon them. Throughout the land there 
was in the minds of the American people 


preceding 


nor 


a profound regard for the judicial depart- 
ment of government. If decisions were 
publicly criticised, the criticism was gen- 
erally temperate, addressed to the partic- 
ular not of 
character as to break down in the minds 
of the people respect for the judiciary. In 


questions, and was such 


various ways in recent times, and from 
sources too influential with public opinion 
to be ignored, the very foundations have 
been assailed upon which the stability of 
the Judicial judgments are 
not accorded the same reception as formerly. 


courts rests. 


Individual judges should be assailed if they 
are corrupt, or incompetent. It is no 
assault upon the institution to attack them 
for such The 


condition would become unwholesome and 


causes in a proper way. 
intolerable, and the system would decay of 
itself if this could While 
impeachment should not be lightly invoked, 
yet it is an indispensable safeguard. The 
impeachment of judges properly pursued 
would not undermine the confidence in the 


not be done. 





institution, any more than would unfrocking 
a priest destroy reverence for the priest- 
hood, The condition that now exists is 
general in its tendencies. Not a court, 
but the courts, are frequently and fiercely 
attacked. Political parties of all creeds hive 
bowed their heads in recognition of a ‘is- 
content which if not general, at least bears 
the appearance of potentiality. All of «his 
tends to destroy confidence in the courts 


and to make a subservient judiciary. “he 
people have been led away from the 
principle that the independence of the 


judiciary is one of the mainstays of | ivil 
liberty under self-government, whic'. is 
based on mutual self-restraint, and the 
belief that it is no less important ‘an 
the principle of representation itself. We 
might profit from the utterances of des} otic 
The Supreme Court of the 
Kingdom of Prussia ordered to be framed 


governments, 
and hung up in its hall a letter from 
Frederick the Second enjoining its mem- 
bers to be faithful to their oath, and to 
do justice in spite of royal demand. In 
1499 Louis XII of France ordained that 
the law should always be followed by the 
high courts of justice in spite of royal 
orders which importunities may have wrung 
from the monarch. 

It does not lie alone within the province 
government to 
majority 


of monarchical overawe 
judges. The 
has and may again, become 
“Why did you not tell Judge Marshall 
that the people of America demanded a 


in a democracy 


despotic. 


conviction?’? was the question put to 
Wirt after the Burr trial. ‘‘Tell jum 
that!”» was the reply. ‘‘I would as soon 


have gone to Herschel and told him that 
the people of America insisted that the 
moon had horns, as a reason why he should 
draw her with them.’’ Perhaps __ the 
judges are not altogether free from blame. 


When in the decision of cases of great 
public importance, upon which the atten- 
tion of the whole country is centered, 


they assail opposing opinions as subversive 
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of the constitution and fraught with direst 
evils for the future of the country, it is 
not surprising if such reiteration will in 
time undermine the public confidence in 


1 


at least the wisdom of the courts. Have 
American lawyers exerted themselves as 
they should to oppose these evil tendencies? 
They above all others know the imminence 
and scope of the peril, and the necessity for 
averting it if our form of government is to 
endure. It is not for them a question of 
political action. It rises higher than the 
duty to any political party. 


The evil exists in public opinion and 
the remedy must come through public 
opinion, While the trouble may have 


arisen to some extent from the conduct of 
some of the courts we can confidently 
assert that there is nothing in the history 
of the bench to justify the attitude assumed 
so frequently by so many people toward 


the judiciary. American judges as a body 


have a record of which we are justly proud. | courts and respect for them as an essential 


The threatening attitude to which I refer, 
while it may largely have had its inception 


| 1n discontent arising from special incidents, 
has assumed a wider field of criticism. 

Lawyers did more than all others to 

| create our system of government, founded 

upon a separation and an independence of 


the Executive, Legislative and Judicial 
| Departments. The Constitution thus 


| formed has maintained the liberties of all 
classes for more than a century. We will 
drift into a disregard of the rights of the 
minority and of the weak if this equili- 
brium shall ever be destroyed. American 
lawyers can do more than all others .to 
regenerate in the minds of the people 
that faith in our institutions which is essen- 
tial to the existence of our present form 
of government. The duties of the Ameri- 
can lawyer are broad, and touch every 
phase of human affairs, but in no field of 
service is there a more imperative demand 
for his patriotic efforts than in preserving 
the independence and 


integrity of the 


} part of our government, 


Cuicaco, Itx., August, 1908. 
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THE RELATION OF THE LAW SCHOOL TO THE COURTS 


By WILLIAM SCHOFIELD 


HE rise and growth of law schools in 

the United States during the last 
century seem destined to mark an epoch in 
the history of the common law. Most of 
that growth has taken place since 1870, the 
year in which Professor Langdell began his 
career as a teacher in the law school of 
Harvard University. There are good 
grounds for the belief that this growth is 
permanent. According to the valuable 
report of the committee on legal education 
to the American Bar Association in 1907 
there were then in the United States 119 
law schools attended by about 17,200 
students. Thirty-one of the law schools 
own the buildings in which their work is 
conducted. Valuable libraries have been 
collected and a good beginning has been 
made in the establishment of endowment 
funds.! The legal professon and the com- 
munity are in sympathy with the schools. 
It is now taken for granted that the proper 
place to begin the study of law is in a law 
school. The graduates have demonstrated 
their capacity for usefulness, and frequently 
obtain employment in large offices immedi- 
ately after graduation as the first step in 
their professional life. The law school has 
established itself as the regular, if not the 
exclusive, avenue to the bar. 

It is generally conceded that the law 
school graduates come out with a good 
equipment in the law. Not infrequently, 
however, one can hear in conversation 
among lawyers and judges and occasionally 
see in print adverse comment to the effect 
that while they know the law, the young 
law school graduates are deficient in 
knowledge of facts and of practical life.’ 

1 31 American Bar Association Reports, 536, 
538 et seq. 

2 “ There is only one trouble, Professor Langdell 
and that is that they know altogether too much. 
They know it all. And there are none of us old 











One of the principal means by which the 
law schools exert their influence upon the 
law is through the work of their graduates at 
the bar. Any serious criticism of teir 
work or equipment is worthy of car ful 
consideration, 

When a young man leaves the law schol, 
he quickly learns that he has entered a new 
world. In the law school his entire at en- 
tion is directed to the law. At the »ar 
knowledge of facts, ability to deal with 
facts, and knowledge of human nature are 
of great importance. When the y 
graduate in law goes into court he finds 
that the amount of time and effort which 
must be spent upon questions of fact is 
very large in comparison with the am 
required for questions of law. This apj)lies 
not only to his own work as an attorney 
but to the work of the judges. In admin- 
istering justice, the work of the court is 
divisible into two parts, the ascertainment 
of the facts and the application of the law 
to the facts. Ordinarily the law is clear. 
The difficulty usually is to determin: 
true facts and then to apply correctly the 
right rules of law to the facts. 

This twofold duty performed by 


courts is so familiar to us that it is difficult 


to comprehend how a lawsuit could 
conducted in any other way. It may be 
worth while to note that in the Roman law 
for a period extending over centuries a 
widely different system prevailed. During 


men in the law who cannot learn a great deal from 


But it is their misfortune that at the outset 
And it is only when, after 
treets 


them. 
they are top-heavy. 
six months or a year of running about our 
they have learned that the legs are quite as impor- 
tant to the young lawyer as the brain, that they 
make themselves really as useful as you intended 
them to be.” From Mr. Joseph H. Choate’s 
address before Harvard Law School Association, 
65. (1895). 
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the classical period, so called, a Roman 
lawsuit was divided into two stages. The 
first was before the pretor, a magistrate 
with official power, who settled the terms 
of the formula. The second was before the 
judex, a mere private citizen who need not 
be a lawyer and usually was not, and whose 
sole duty it was to decide the questions of 
fact referred to him by the formula, and 
acquit or condemn according to his instruc- 
tions." 

It is manifest that our system requires 
on the part of the judges wide knowledge 
of facts and of life and insight in dealing 
with them in order to do their work well. 
If a judge is trying a case without a jury, 
and the issue is upon the sudden automatic 
starting of a loom or a printing press or 
a stezm engine, some knowledge of machin- 
ery Will be useful in enabling him to under- 
stand 
If he is trying the case with a jury, such 
knowledge will aid him in ruling upon the 
evidence offered and in instructing the 
jury, if fortunately he is in a state where 


the evidence and reach a true finding. 


the presiding judge retains his common law 
powers in the trial. The practical result 
to the parties in every case, the justice or 


injustice of the result reached by the court, 
will depend quite as much upon the intelli- 
gence and judgment used by the court in 
disposing of the questions of fact as upon 
the application of the rules of law. This is 
true also of courts of last resort. Indeed, 
inthe highest courts,where the law is stated 
with binding authority, a large knowledge 
of facts on the part of the judges is even 
more important than in the trial courts. 
Appellate courts do not determine the 
truth of facts, except in special cases. <A 
large part of their labor, however, must be 
devoted to ascertaining from the record 
what are the concrete facts in each case, 
and deciding upon the legal value of facts, 
as to whether they do or do not affect the 
tights of the parties. A distinguished 


+ Sohm’s Institutes (Ledlie’s trans.), 148-152. 


French writer says, ‘‘We commonly use the 
expression, Force of law. The law obtains 
that force only by its perfect adaptation to 
the needs of the society which it governs.’’! 
From the nature of their work and the 
requirements of their office, judges are to 
some extent shut off from contact with 
business life, and are in danger of falling into 
error from that cause. They are also 
exposed to criticism upon that side of their 
work. For example, so candid and able a 
writer as John Stuart Mill, in speaking of 
the action of juries in certain cases, said, 
‘While the judges, with that extraordinary 
want of knowledge of human nature and 
life which continually astonishes us in 
English lawyers, often help to mislead 
them.’ In all that important part of 
their work which relates to facts the judges 
are especially in need of aid, and their 
principal aid must come from the bar. 
What can the law school do to teach a 
student how to master the facts of a case 
and the evidence? Quickness of perception 
would be a highly useful quality for that 
work, but the law school cannot teach 
quickness of perception. Early training 
has much influence in the making of a 
lawyer. Life in the public schools, work 
on a farm, or on board ship, or in a factory 
or counting room, in short, every kind of 
experience which brings one in close contact 
with men is useful in giving that quickness 
and accuracy of perception and knowledge 
of human nature required to deal effectively 
and powerfully with facts. It has been fine- 
ly said that ‘‘the sparks of all the sciences 
in the world are taken up in the ashes of 
the law.’’* The best fruit of a lawyer’s 
entire education and experience, the result 
to which all his education and experience 
contribute, is that quality which is sum- 


1M. Albert Sorel, in Le Code Civil, Livre du 
Centenaire, Vol. I, Introduction, p. xxv. 
2 Essay on Liberty, London, 1859, p. 123, note. 


3 Lord Nottingham. Cited by Mr. Alfred 
Hemenway, Annual Address (1905). 28 A. B.A. 





R. 394. 
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marized in the expression, a sound judg- 
ment. It implies and requires in a lawyer 
a deep and accurate knowledge of the law 
and the capacity to see the true proportions 
and relations of all the facts in a case. A 
lawyer with this quality always selects the 
right course of action, and is the safe 
adviser of clients and the trusted counsellor 
of courts. 

Sound judgment cannot be taught in 
schools. It is the result of natural gifts 
combined with experience. The whole 
subject of the comparative inability of law 
school men to deal effectively with facts 
immediately after graduation would merit 
but slight consideration were it not true 
that facts are of vast importance in the 
administration of the law. Everything 
should be done which law schools can do to 
impress this truth upon students. While 
the law schools cannot teach rhetoric or 
oratory, they should guard the students 
from acquiring a contempt for questions of 
fact, or a dislike to engage in the trial of 
facts in either civil or criminal cases, Such 
a feeling of contempt and dislike did exist 
among Roman lawyers. Cicero records it, 
although he resents it. In his time the 
professional lawyer or jurisconsult did not 
go before the judges in public or private 
causes to engage in the trial of questions 
of fact. That work was left for the advo- 
cate or orator. The jurisconsult merely 
gave advice upon questions of law. Cicero 
relates that when a client brought to 
Aquilius Gallus, author of the Aquilian 
stipulation, a question of fact, he answered 
impatiently, ‘‘There’s no lawinthat. Take 
that to Cicero.’’ Professor Ihering says 
it shows the fine discrimination of the 
Romans that they gave less respect and 
consideration to the calling of the advocate 
than to that of the jurisconsult.1 We must 
not forget, however, that the American 





1 Thering, Geist. des Rom. R. (Leipzig, 1880), 
sec. 42, pp. 411, 412, notes 566, Roby, 
Introduction to Digest, CIX. Forsyth, Hortensius, 
99 et seq. 


566a. 





lawyer is expected to do the work of both 
the Roman jurisconsult and the Roman 
advocate. He cannot send questions of 
fact to Cicero, but must try them hims:lf, 
Only after years of experience in contests 
over facts can be hope to reach the lity 
position of chamber counsel and prac ‘ice 
the law by giving advice only. 

The Romans were doubtless righ* in 
preferring the jurisconsult before the a: vo- 
cate, but the deal with ‘ts 
effectively before court or jury is worth>: of 
diligent care. Lord Chief Justice Ru sell 
said that Daniel Webster was the grea ‘est 
forensic figure in the world. Is not \\ eb- 
ster’s argument to the jury upon the ‘ icts 
in the the of Capiain 
Joseph White worthy to rank among his 
highest forensic efforts? 
can see clearly into the relation of facts 
state facts with power, is quite likely to 
see clearly and reason powerfully upon 
tions of law. 
one might cite the names of nearly al! the 
lawyers and who 


power to 


trial for murder 


A mind which 


In support of this statenient, 


eminent judges 
adorned the common law, 

Papers which have been read before this 
association and discussions which have 
taken place here prove that the law sc! 
have given attention to this part of their 
work. Club moot 
courts, or practice courts exist in many 
if not in all of the schools.t. Among the 
different methods of instruction in use the 
me to be the 
adapted to give the students the best train- 
ing in dealing with facts. The correct and 
orderly statement of the facts by the stu- 
dents in the cases discussed in the class 
room cannot fail to impress upon them the 
importance of facts. If kept up systemati- 
cally and made a part of the work of the 
course, any student who gives real attention 
to it must find that he is a gainer in clearness 
of thought and skill in the arrangement and 
presentation of facts. 


ools 


courts, courts, trial 


case system seems to one 


1 See 28 A. B. A. R. 540 et seqg.; 22 A. B. A.R. 
494 @f Seq. 
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Next after a sound judgment the most 
valuable quality of a lawyer as.an aid to the 
courts is the power of clear and accurate 
statement. The case system furnishes the 
means for an admirable exercise to develop 
this power, both orally, as above stated, and 
also in writing. The books of cases are 
always printed without head-notes. If a 
student should be required to write a 
head-note for each case as a part of the 
course, that work alone, if faithfully done, 
would give a training in the art of brief and 
accurate statement both of facts and of law 
which cannot be surpassed. Any student, 
without the aid of the instructor, can 
employ this method by himself. The head- 
note in the regular report will furnish a 
model by which he can test his work. Some 
of the reporter’s head-notes, as is well 
known, are the work of men who afterwards 
attained eminence on the bench. The 
head-notes written by Judge Curtis in his 
edition of the Decisions of the Supreme 
Court often bring out the points of the case 
in the clearest light. The work of preparing 
them probably had some influence in bring- 
ing to perfection that power of statement 
which is seen and admired in his opening 
statement for the defence in the impeach- 
ment trial of President Johnson, 

Another subject upon which the law 
schools can render important aid to the 
courts is that of statute law. A law student 
spending his first vacation in a lawyer's 
office was directed to investigate a question 
in a case pending in the probate court. The 
student inquired whether the question 
depended upon statute law or common law. 
“T can always tell a law school man by that 
question,’’ said the lawyer. ‘‘It makes no 
difference whether it is common law or 
statute law. They are both law, and I want 
to know the law applicable to that case.”’ 
In the law school attention is given princi- 
pally to the decisions of the courts, for the 
reason that until recent times almost the 
entire body of our private law was judge- 
made law. The first volume of Black- 





stone’s Commentaries was published in 
1765. Professor Dicey says that an intelli- 
gent reader of Blackstone ‘‘is astonished at 
the slightness of the reference made by the 
commentator to statutes.’’* Since that 
time legislation has modified the private 
law profoundly, both in England and in the 
United States. Now one can hardly be 
sure that he knows the law upon any subject 
until he has searched the statutes to see if 
any changes have the 
legislature. 

The activity of legislatures in making 
laws has attracted much attention. This 
activity is due in part to the great industrial 
and social changes which have taken place. 
Powerful interests have been affected by 
those changes and are petitioning the legis- 
latures for new laws. It is not unlikely 
that statutes affecting private law will be 
more numerous in the future than they have 
keen in the past. To refer to one title out 
of many, industrial reorganization has 
brought on a contest between the right of 
association or combination on the one hand 
and the right to freedom of action by each 
individual on the other. This contest is 
going on in the courts and in the legislatures. 
A ferment of thought is in progress which 
will result probably in a new statement of 
the law. Whether that statement shall be 
made finally by the courts or by the legis- 
lature, or partly by the courts and partly 
by the legislature, is not now clear. That 
the courts may proceed safely and wisely 
in this matter, they need the aid of lawyers 
well informed not only in the principles of 
statutory construction and in the relation 
of the common law to statute law, but also 
of lawyers well grounded as to the bounda- 
ries between legislative and judicial power. 

That the law must change is a proposition 
which few will deny, and which the most 
eminent common law judges have asserted. 
Lord Bowen, describing law in the reign of 
Victoria, says: ‘‘ There is and can be no such 


been made by 





1 Law and Opinion, 165, note r. 
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thing as finality about the administration 
of the law. It changes, it must change, it 
ought to change, with the broadening 
wants and requirements of a growing coun- 
try, and with the gradual illumination of 
the public conscience.’’"' He speaks of the 
whole body of law, both common and 
statute. Mr. Justice Holmes, writing as a 
contributor in the Harvard Law Review 
says, ‘I look forward to a time when the 
part played by history in the explanation of 
dogma shall be very small, and instead of 
ingenious research we shall spend our 
energy on a study of the ends sought to be 
attained and the reasons for desiring them. 
As a step toward that ideal it seems to me 
that every lawyer ought to seek an under- 
standing of economics.’ Again: ‘‘ Every 
one instinctively recognizes that in these 
days the justification of a law for us cannot 
be found in the fact that our fathers always 
have followed it. It must he found in some 
help which the law brings toward reaching 
a social end which the governing power of 
the community has made up its mind that it 
wants.’ At the last meeting of this 
Association, Professor Pound in an interest- 
ing paper added another voice to these 
declarations in favor of a _ progressive 
jurisprudence.‘ 

This spirit is not confined to our own 
country. In France, the Code Civil, en- 
acted in 1804, was based in part upon the 
principle of absolute, or nearly absolute, 
individual freedom. The experience of a 
century has shown in France that under the 
régime of individual freedom many indivi- 
duals, unable to hold their own in the 
fierce competition which that principle 
permits, require the protection of society. 
In a valuable work published as a memorial 


1 The Reign of Victoria, vol. 1, 329. Select 
Essays in Anglo-American Legal History, vol. I, 
557- 

* 10 H. LL. R.. 474. 

* 32 H. LL. BR. 462. 

“313A. B.A. BR. gr. 
cal Jurisprudence. 
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in honor of the one hundredth anniversary 
of the Code Civil, some of the learned jurists 
of France express this view. Professor 
Saleilles of the Law Faculty of the Univer- 
sity of Paris says: ‘‘The law, then, is never 
absolutely individualistic; and we should 
add, what the socialists are unable to sce, 
that it is never absolutely socialistic. It 
is the resultant of social life in combination 
with the life of the individual. And con- 
sequently, in proportion as the expansi n 
of the individual is necessary to the progress 
and welfare of society, society owes pro- 
tection to the individual; not to the indivi- 
dual as an abstraction, considered with 
reference to his potential development, but 
to the concrete and living individuals of 
which society is composed, and to those 
especially who are poorly armed to live and 
play their part in the world. It is because 
there is a portion of individual right in the 
right of society that men, taken as a whole, 
owe protection to the individual; and it is 
because there is a portion of social right in 
every individual right that the juridical 
sphere of the individual always remains con- 
ditioned and limited by the collective inter- 
est of the group,’"' There are signs that our 
law is changing, and that the dominant sen- 
timent of collectivism (not to speak of other 
sentiments) is making its way into the law, 
not only by legislation, but by judicial 
action. Mr. Beven, author of the English 
work on Negligence, says that since 1877 
not merely a change in the law but an 
absolute reversal of the law in regard to 
the meaning of volenti non fit tnjuria ‘‘has 
been brought about by public opinion 
operating on the judicial mind.’ If that 
is true, it is pertinent to inquire what are 
the principles or rules which define the 
authority of the courts to change the com- 
mon law. The legislature may properly 
enact laws designed to correct evil tend- 
encies and to change the progress and 


1 Le Code Civil, Livre du Centenaire, 110. 
? Journal Comp. Jurisprudence, vol. XVIII, N.S 


190, 192. 
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course of society. Have the courts the 
same or a similar power, of are they strictly 
confined to the duty of applying established 
principles and rules to new cases as they 
arise, leaving the introduction of new 
principles to the legislature? Professor 
Sohm says that the Roman pretor in deal- 
jng with rules of mere customary law was 
justified within certain limits in exercising 
his free discretion, but the authority of a 
lex was irrefragably binding upon him.! 
Heve our courts a similar discretion in 
regard to the common law? These ques- 
tions and other similar questions which 


are suggested by the sentiment favoring 
changes in the law, whether under the 
name of a sociological jurisprudence or by 
whatever name they may be described, 
seem to me to be of deep importance. 
They call for careful study of the relations 


of the courts to the legislatures, and for a 
determination of the true provinces of 
written and unwritten laws, not as a ques- 
tion of abstract jurisprudence, but as a 
concrete problem in the administration of 
justice in the United States, The impor- 
tance of the subject was clearly recognized 
by Mr. James C. Carter, a lawyer whose 
opinion upon any subject connected with 
the law deserves respectful attention. In 
his will he gave a large sum of money to the 
President and Fellows of Harvard College, 
“which,” he said, “I now wish may be 
applied to the establishment and mainte- 
nance in the Law School of the University 
of a professorship of General Jurisprudence 
for the special cultivation and teaching of 
the distinctions between the provinces of 
the written and the unwritten law.’”? 
One safe reliance of the courts upon this 
subject is an able and learned bar. General 
public opinion, which is of the highest 
value as a guide upon ordinary public ques- 
tions, where it is clearly manifested, is 
misleading here. The average citizen is 


' Sohm, Institutes (Ledlie’s trans.), 28. 
* Law: its Growth and Functions, Preface, viii. 
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interested in good government. He looks 
for that result, and if it is attained, is com- 
paratively indifferent as to how it is attained 
If a riot should break out, he desires that 
the mob shall be quelled and public order 
restored. It is practically immaterial to 
him whether the mob is put down by the 
police or by an injunction, that is, by the 
executive branch of the government or by 
the courts. The average citizen wishes to 
have the right to manage his private busi- 
ness in his own way without interference 
or control by third persons. If the law 
grants him this right, he does not care 
whether it is conferred by statute or 
declared by the courts. But in the working 
of American constitutional government it is 
of supreme importance that each branch 
of the government shall at all times be 
prompt and vigorous in the discharge of 
the duties entrusted to it, and refrain from 
attempts to perform duties imposed by the 
constitution upon the other coérdinate 
branches. The construction of statutes, 
the just enforcement of constitutional enact- 
ments of the legislative branch of the gov- 
ernment, seem to me to be likely in the 
future to put the wisdom and firmness of the 
American judiciary, both state and federal, 
to a severe and searching test. The law 
schools can do no better service than by 
sending out young men well qualified to 
aid the courts in performing this important 
part of their work, e 
There is another reason why this subject 
is important. Within a few years after 
graduation many of the law students will 
be members of the legislatures in the various 
states. A large share of responsibility for 
the draftsmanship shown in the statutes 
rests upon the lawyers who are members of 
a legislative body. In regard to those 
statutes which modify or affect the com- 
mon law, almost the entire responsibility, 
both as to substance and form, rests upon 
the lawyers in the legislatures. If such a 
statute miscarries by reason of want of 








knowledge of the common law or want of 
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art in drafting the statute, the blame rests 


principally upon the lawyers. The quality | tion of his treatise on Bailments. 


of the statutes in each state is not a bad 
index to the average quality of the bar in 
that state. To draw a statute modifying 
the common law in such language as to 
effect exactly the result intended is one of 
the most difficult achievements of legal 
skill. Modern and ancient instances of 
signal failures of such statutes can easily 
be cited. If the graduates of law schools 
are thoroughly instructed in the rules of 
statutory construction and in the relation 
of the common law to statute law, their 
usefulness and capacity for leadership in 
the legislatures will be increased. 

In addition to the influence which ‘law 
schools may exert through their graduates, 
there is another way in which they can aid 
the courts and affect powerfully the develop- 
ment of the law. Prof, Dicey says, ‘‘The 
development of English law has depended, 
more than many students perceive, on the 
writings of the authors who have produced 
the best books.’’ He refers as examples to 
Stephenon the Principles, of Pleading and 
Story on the Conflict of Laws. Story’s 
book appeared in 1834, and Prof. Dicey 
says of it that though the work of an Ameri- 
can lawyer, it ‘‘forthwith systematized, one 
might almost say created, a whole branch 
of the law of England. The teaching of 
law, ever since Blackstone delivered his 
leetures as Vinerian professor, has been a 
fruitful source of legal text-books. Kent’s 
Commentaries on American Law are the 
result of his lectures as professor of law in 
Columbia College. Reeves’ Domestic Rela- 
tions and Gould on Pleading owe their origin 
to the famous law school at Litchfield, Con- 
necticut. Swift’s Digest, another famous 
law-book, is due to the author’s teaching of 
law.” In 1832 Judge Story, in connection 
with his work as Dane Professor of Law in 


the Harvard Law School, began his pheno- | 


1 Law and Opinion, 363. 
2 2 Great American Lawyers, 140, 142, 481, 
484-5. 











‘ 
menal career as a writer with the publica- 
Hi 
example has been followed by many teachers 
both living and dead who have give 
valuable books to the profession. It mz 

be said that the law schools are the naturz! 
source from which one would expect the 
best text-books, 
best facilities for doing the required work. 
By going over the same ground year aft 

year, aided by the suggestions of successi' 

classes of students, they can acquire 

knowledge, both analytical and historic: 

of their respective subjects which othr 
writers, working under less favorable ci 
cumstances, can rarely equal. In this 
respect the law schools of the United Stat 
have already shown a resemblance to t 
universities of where valuable 


Teachers of law have t! 


a7) 


Europe, 


| treatises have always ‘come from the pro- 


fessors of law. 


nm 


Professor Windscheid sa: 
that the first impulse to the preparation 
his treatise on the Pandektenrecht, whic! 
had a great influence in Germany, was 
given by the needs of his lectures.1 Any- 
thing which tends to extend the influen: 
of text-books tends indirectly to increase 
the power and influence of law schools. 
There are two facts which render it 
probable that text-books will in the future 
acquire a and have greater 
authority in the common law than they 
have had hitherto. One of these facts is 
the remarkable increase of case-law, 
precedents. As long ago as 1856 Sir Henry 
Maine said that the accumulation of case- 
law conveyed a menace to English juris- 
prudence? Full of enthusiasm for the 
Roman law, he then saw a great destiny 
in the United States for the Civil Code of 
Louisiana. Apparently he expected to sce 
the spread of the Roman or civil law in the 
new western states. After half a century 
only three or four states have adopted codes 
of their substantive law, and the Roman or 


mo 


wider use 


oT 


1 Windscheid, Lehrbuch, Preface (7th ed.), p. v. 
2 Cambridge Essays (1856) 1, 10. 
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civil law in North America remains confined 
as in 1856 substantially to the province of 
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overlaid the Roman law with commenta- 
ries, a reaction set in and a new school arose 


1 Quebec and the state of Louisiana. Sir | with the war-cry, ‘“‘Back to the texts,’’ 
pr Henry Maine’s vision of the new grandeur | In our time the common law world is ready 
e of the Roman law has vanished, but he was | for the cry, ‘Back to the principles,’’ or 
a right in saying that the accumulation of | rather, since the movement is a forward 
ri case-law conveyed a menace of revolution. | movement, perhaps the war-cry should be, 
t li threatens to-day the disintegration of | ‘‘On to the principles.” Books which shall 
t the common law. Independent legislatures | state the principles of law in the form 
ir} and independent courts are busy all over | of well-reasoned treatises, developing the 
iter the common law world in sending out new | principles analytically, systematically, and 
i" statutes and decisions. In 1901 Professor | historically, not as mere indexes to the 
2 Maitland said mournfully, ‘‘ Unity of law is | cases, are much needed and will be wel- 
Ci precarious. The power of the parliament | comed. To produce such books will re- 
h of the United Kingdom to legislate for the | quire patient labor, but their influence 
cir- colonies is fast receding into the ghostly | will be great. The need for them is the 
this company of legal fictions.”’ As to the opportunity of the law schools, 

ates possible unifying power of the jurisdiction One of the advantages which will result 
the of the Privy Council he says, ‘‘It seems to | from them is brevity in the statement fo 
able me idle to believe that distant parts of the | the law. Another is that they will tend, 
pro- earth will supply a tribunal at Westminster | probably, to uniformity of law and to avert 
Says with enough work to secure uniformity.’* | the menace of disintegration. Professors ex- 
n of In the United States forty-six state legis- | pound the law as a science, and it is the 
hich latures and the national Congress are | nature of all science to be general and 
was enacting statutes and the highest courts of | universal. There will undoubtedly be con- 
Any- the several states are pouring out new cases. | tradictory theories and opinions expressed 
ence No industry can cope with this mass of | by different writers upon various doctrines, 
rease matter. It is becoming more _ difficult just as in the Roman law the jurists were 
1s, every year to read thoroughly the decisions | divided for centuries into the rival schools 
ar it of any jurisdiction except one’s own. | of Sabinians and Proculians, but as a body 
ature Nothing that the ingenuity of law publishers | the professors and teachers of law are 
eater can devise will ever remove or much abate | likely to stand for uniformity of law. A 
they the difficulty. Nothing can stop it except | general consensus of opinion among them 
cts is stopping the decisions or the reports. As | would be a valuable aid to the courts in 
v, or Burke said, ‘‘To put an end to the reports | their efforts to establish uniform rules. 
lenry is to put an end to the law of England.’ The other fact favorable to the influence 
case- The courts of each state will have to rely | of law schools is the change which is going 
juris- more and more upon the labors of other | on in the law in the effort to adjust it to 
r the men to keep informed as to the course of | new industrial conditions and the demands 
astiny decisions in other jurisdictions and the | of new social ideals. The capacity of the 
de of general development of the law. That | common law to adapt itself to new condi- 
to sce means a greater reliance upon text-books. | tions through the action of the courts is 
in the The text-books should be of a new kind. | being put to the test. That there is in the 
ntury In the middle ages, after the Glossators had | courts a power to mould the law to conform 
codes xen | to new conditions of society is generally 
nan or English Law and the ean 33: , | conceded. Manv examples of the exercise 

Report from committee to inspect the Lords’ | - 
Journals, cited by Maitland, English Law and | i 
is Ds Vs Renaissance, p. 78, n. 50. | 1 Maitland, ut supra, 40, note 8. 
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of this power exist in the law of Torts, but 
one of the most striking is in the law of 
Contracts. In 1773 Lord Mansfield intro- 
duced the doctrine of implied dependency of 
mutual covenants and promises, which has 
been accepted and acted upon by the courts 
and the profession ever since, although not 
a trace of it was to be found in the law 
before his time. It was an innovation 
which in effect, as Professor Langdell says, 
overruled a long line of decisions. This 
act of Lord Mansfield can properly be 
described as an act of judicial legislation, 
in the sense in which that term is used in 
relation to the courts. It wrought a change 
in the common law. It was acquiesced in 
without question because it was reasonable 
and just and in harmony with the prevail- 
ing standard of justice. 

In the United States from the Declaration 
of Independence the courts have often used 
the power which they undoubtedly possess 
to depart from established principles of the 
English common law and to introduce new 


rules. This power has been used in so 
many instances that the author of the 
leading English treatise on the Law of 


Negligence in his last edition abandons the 
attempt to present the law of the United 
States side by side with the English law, 
and says it is now plain, what he before 
suspected, ‘‘that though of the 
parentage as ours, American law has been 
developing along divergent lines and accepts 
principles widely applicable that are to us 
not only novel, but fundamentally un- 
sound.’’ He cites three cases in support of 
his assertion. Although he condemns each 
case cited, he generously says in conclusion, 
“Yet the Americans have a genius for law; 
and the learning and brilliancy of the judg- 
ments found in Johnson’s or Metcalfe’s 
or indeed in any of the best American 
reports on the historical development of 
the common law is such that no English 


same 


1 Langdell, Summary of Contracts (1st. ed.) 
139-143. 


secs. 











writer can afford to neglect them.’ It i 
not likely that American courts will turn 


backward in their course of innovation, 
They are more likely to go forward. T 
advance safely they must advance slowly 
and by short steps. Each new step shoul 
be justifiable upon sound legal principle 
to secure a consistent development of t!] 
law. At this point the courts can obtai 
valuable aid from the law schools. TI 
progress of the courts is limited by fact 
A court can decide in any case only 
much of the law as the facts of the ca 
require. As Mr. Justice Hammond « 
Massachusetts said, ‘“‘It frequently is n 
possible by a general formula to mark 01 
the dividing line with reference to ever 
conceivable case, and it is not wise 
attempt it. The best and only practicab 
course is to consider the cases as they aris 
and bearing in mind the grounds upo 
which the soundness of each principle 
supposed to rest, by a process of eliminatio: 
and comparison to establish points throug 


22 


which the line must run.’’? Teachers of la 
in expounding a subject are not confine 
to the concrete facts of a case. 
the illustration used by the learned judg 
the law professor in a lecture or text-boo! 
is at liberty to collect the points establishe:| 
by the courts and draw the line throug! 
them, and extend it to new and imaginar) 
cases, and show the completed figure wher 


To appl 


constructed according to sound principle 
of jurisprudence. In this way the law 
schools of the country, when the views ot 
the professors become easily accessible in 
print, will be useful as a guide to the courts 
without detracting in the slightest degree 
from their power or authority. The influ 
ence of precedent in the common law in th 
future seems likely to decline and the us 
of original reasoning from principle to 
increase, but the power of the courts is not 


likely to suffer any diminution. Their 
1 Beven, Negligence (3d ed. 1907) Preface, 
Vii-Viii. 


2 Martell v. White, 185 Mass. 255, 258, 9. (1904), 
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judgments will shine with new splendor and 
win increased respect and confidence from 
the public when formed not only after 
argument from the bar but in the new light 
of jurisprudence that will radiate from the 
law schools. 

Whether the law schools shall enjoy 
all the influence of which they are capable, 
will depend very much upon the policy 
which they pursue. In the first place, they 
must adhere to the doctrine that law is a 
science. It would be well, also, if the 
teaching of law should be established and 
recognized as an independent calling, dis- 
tinct from that of a lawyer or a judge. 
Such seems to have been the ideal of Pro- 
fessor Langdell. At the festival in honor 
of the two hundred and fiftieth anniversary 
of the founding of Harvard College he said: 
“T wish to emphasize the fact that a teacher 
of law should be a person who accompanies 


ool 


his pupils on a road which is new to them, 
but with which he is well 
from having often traveled it 
What qualifies a person, therefore, to teach 
law is not experience in the work of a law- 
yer's office, not experience in dealing with 
men, not experience in the trial or argument 
of causes,— not experience, in short, in using 


acquainted 
before, 


law, but experience in learning law; not the 
experience of the Roman advocate or of 
the Roman pretor, still less of the Roman 
experience of the 
Roman jurisconsult.’"' It is not necessary 
and probably never will be the fact that all 
teachers of law shall be of the description 
here suggested, but Professor Langdell’s 
conception seems to me to be fundamentally 
sound, The influence of a body of men 
looking upon the law and teaching the law 
as a science in the different law schools will 
be felt far and wide, and will be useful to 
the courts, the legislatures, and the public. 

A curious question arises as to the effect 
which the publication of text-books by 


procurator, but the 


! Report of Harvard Law School Association, 
Pp. 50, 1887. 





professors will be likely to have upon the 
attendance of students at their lectures. 
One cannot imagine that students would 
care to attend lectures by Blackstone very 
long after he had completed the publication 
of his Commentaries. Judge Baldwin says 
that the Litchfield Law School began to 
decline quite rapidly from 1826, which was 
the year of the publication of the first 
volume of Kent’s Commentaries. He says: 
“The Swift’s Digest and 
Kent’s Commentaries made its whole theory 
of instruction antiquated.’ 
tem of instruction by lectures the professors 
who publish their lectures would naturally 
lose the attendance of their students, unless 


publication of 


Under a sys- 


they constantly revised their lectures or 
made new ones. Under the case system 
Professor Langdell published a treatise on 
Contracts and a treatise on Equity Plead- 
ing, each as a companion to a collection of 
cases, without diminishing the interest of 
his students in the exercises of the class- 
room, If anything, his treatises gave new 
zest to the study of the cases, to see if the 
professor’s reading of them gave their true 
meaning and effect. 

To sum up all that I have said, with the 
rise of the law schools a new and I believe 
a glorious era is opening before the common 
law in the United States. That 
system of law, founded on English common 


vast 


law and equity, may be described as an 
inheritance and a trust. 
ing anything to themselves, but simply 


Without arrogat- 


acknowledging the responsibilities of their 
respective positions, the judges, lawyers, 
and teachers of law of the United States 
may look upon themselves as the trustees 
of that great trust. 
the people of the 


The beneficiaries are 
entire country. By 
mutual co-operation in the effort to realize 
a great ideal, and in that way only, the 
inheritance will be preserved and increased 
and transmitted. The ideal which I pro- 
pose is, a uniform system of American law, 


1 2 Great American Lawyers, 486 
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requirements of a growing country and 


founded upon the common law and equity : ; 
the gradual illumination of the public 


systems of England, modified and expanded 
in accordance with the principles of legal | Conscience. 
science ‘‘to meet the broadening wants and Boston, Mass., September, 1908. 
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T. Bardinelly, Counsellor 
At Law,” — this single line 
Hangs out above a dingy door 
Upon a board of pine. 


And in the winds of forty springs, 
There in that squalid street 

The sign has swung and still it swings 
The passersby to greet. 


Yet none are seen to enter in 
To ask the unknown sage 

How they might cover up a sin 
Or hide a secret page. 


And Bardinelly, gaunt and grey, 

Behind the times ten years, 

Reads legal tomes the livelong day 
“« 4 

And smokes away his fears. 


The cob-webs clutch about his room, 
Rust lies upon his pen, 

He dwells apart there in his gloom 
Out of the world of men. 


But way down town in buildings high, 
The law firms, great with greed, 

Eat up all business on the fly 

And don’t have time to read. 


CAMBRIDGE, Mass., September, 1908, 
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DILATORY 


PATENT PROCEDURE 


By WALLACE R. LANE 


[> 1788 the Constitution of the United 
States granted to Congress ‘‘the power 
to promote the progress of useful arts by 
securing for limited times to inventors the 
exclusive right to their discoveries.”’ 

Under Sections 4883 and 4884 of the Re- 
vised Statutes the patentee has a ‘“‘grant”’ 
of the exclusive right to make, use and 
vend the invention or discovery throughout 


the United States and Territories thereof 
for the term of seventeen years. 

Daniel Webster has said that 

“The American Constitution does not 


attempt to give an inventor a right to his 
invention, or an author a right to his com- 
position, original 
existing inherent right of property in the 


It recognizes an pre- 
invention, and authorizes Congress to secure 
to inventors the enjoyment of that right, 
but the right exists before the Constitution 
and above the Constitution, 
natural right, more than that which a man 
in almost other kind of 


and is, as a 


assert 
property.” 

And Judge Baker, speaking for the Circuit 
Court of Appeals in the case of The Victor 
Talking Machine v, The Fair, 123 Fed. 
426, says: 

“Within his domain the patentee is Czar. 
The people must take the invention on the 


can any 


terms he dictates or let it alone for seventeen 
This is a necessity from the nature 
of the grant. 
and impairment of the freedom of sales are 
unavailing because for the promotion of the 
useful arts, the constitution authorizes this 


years, 


Cries of restriction of trade 


very monopoly.” 

has also expressed 
Similar opinions. of the un- 
mistakable terms used by these eminent 
authorities, it would seem that the inventor 
who has gone through the ordeal and oft- 


The Supreme Court 


In view 


times extremely arduous task of obtaining 





a patent for his invention should have a 
prima facie right to the exclusive use of the 
claimed in his 
patent such as would enable him to assert 


invention described and 
this right immediately whenever manufac- 
turers see fit to appropriate to their own use 
the patented device for sale throughout the 
United States. 

Let call attention to the 
procedure and various appeals provided by 
the United States Statutes for the inventor in 
procuring a patent, whether opposed simply 
by the Patent Office (if we can term the 
work of this office opposition to the grant) 
contest 


me, however, 


or whether there is an interference 
between the inventor and a rival claimant 
for the honor of inventorship. 

Sections 4909 to 4911, inclusive, provide 
for appeals — 

First. From the Primary Examiner to 
the Examiners in chief in the Patent Office. 

Second. From the Examiners in chief to 
the Commissioner in person. 

Third. From the to the 
Court of Appeals of the District of Columbia. 

In the event the applicant for a patent is 
unable to secure his ex parte or contested 
(by interference) grant through the medium 
of the foregoing appellate procedure, Sec- 
tion 4915 of the Revised Statutes provides 
for a bill in equity being filed in the proper 
Circuit Court of the United States asking 
for ‘‘an adjudication holding him entitled 
to the patent, and if the adjudication is 
favorable, the Commissioner is authorized 


Commissioner 


to issue such patent, after certain require- 
ments have been complied with.”’ 

From an adverse decision by the Circuit 
Court in such case the applicant has his 
appeal to the Circuit Court of Appeals within 
the circuit where the decision was rendered, 
and the matter might possibly be taken to 
the Supreme Court of the United States on 
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certiorart, Thus every applicant for a 
patent may have seven tribunals pass on 
the question of whether or not he is entitled 
to a patent before he is definitely certain 
that he has secured the prima facte rights 
to which he is entitled. And the govern- 
ment, out of its very fairness in providing 
so many courts by whom the applicant may 
be heard before he is precluded from his 
grant, has provided such an expensive 
machine that it is impossible for the average 
inventor to take advantage of it and it puts 
in the hands of a strong financial institution 
owning an application a decided advantage 
disastrous to the person of limited means. 

Assuming that the patentee has been able 
to traverse the entire course of procedure 
open to him and has been held entitled to 
the broad claim for which he is contending, 
by the tribunal to which he last appeals in 
his efforts to obtain his rights, and that the 
matter is a contested one between rival 
claimants for the title to inventorship, the 
applicant has his application for a patent 
again subjected to re-examination, and new 
references may be cited by the Patent Office, 
as anticipating the invention claimed, and 
if the reference is a pertinent one, the entire 
procedure may be repeated, leaving, in 
theory at least, no final termination to the 
matter until the applicant has exhausted 
his energies and finances. 

Within my personal experience, an appli- 
cant whom we were representing was ruled 
adversely to, in an interference case, by the 
three tribunals of the Patent Office, and on 
appeal to the Court of Appeals of the District 
of Columbia the entire action of the Patent 
Office was reversed by a ruling that we were 
entitled to a decision of priority of invention 
on a technical question of reduction to 
practice. 

In this particular case this ended the 
interference proceeding, but upon presenting 
the application to the Examiner for re-exami- 
nation prior to the allowance of the patent, 
new references were brought out, undis- 
covered during the preliminary examination 





and interference proceeding upon which the 
case Was again rejected, necessitating a 
further expensive proceeding. 

After the patentee has gone through the 
long procedure sometimes necessary in 
curing a patent, what is his prima 
right ? 

Normally, under the Statutes and cou 
rulings set out at the commencement of t!} 


pro 
fac ie 


article, the patentee and his heirs have t 
right to and 

the invention or discovery throughout 
United States and its territories for a peri 
of seventeen years under government grat 


exclusive make, use, ve! 


It will be seen from the above languag 
and particularly from the decision of Jud 
Baker, above referred to, that the patent 
has, as a basis of his prima facte privileg 
the right to advertise, sell, license, fix pric 
and control the sale of his article, in 
almost unlimited way, even to the entire 
restriction of the sale, whether the patent 
is valid or invalid, for he is, in the langua 
of Judge Baker, ‘‘Czar for these purposes 
but in the usual patent case, and assumi: 
that he is trying to obtain immediate relict 
against infringers by applying for a tempo- 
rary injunction, we find that this same Czar 
narrow realm and peculiarly 

In other 
words, he is a power for injury to others 


has a 
limited powers within that realm. 


very 


and to the community but is impotent for 
legitimate good to himself. 

In the courts this prima facte right of the 
patentee seems to be largely limited to his 
right to bring an action at law, or a suit in 
equity, for infringement against any one 
who makes, sells, or uses the device covered 
by his claims. It allows him the privilege 
of using the United States courts for this 
purpose, and if at the end of an extremely 
long and harassing litigation his patent is 
held valid and infringed, by the Circuit 
Court or Circuit Court of Appeals, he has 
usually established a prima 
which enables him to secure a comparatively 
quick relief against an infringer making 
substantially the same 


facie right 


device, assuming 
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that no new substantial defense is found by 
alleged infringers. 

It seems to me absolutely imperative that 
some foundation, 


we should have some 


prefatory step taken at the Patent office, by 


which the inventor can secure an immediate 
right of relief against the users of his patented 
thir 


I advocate strongly an amendment to the 


patent laws simplifying the interference 
procedure, as well as the procuring of a 
patcat, by eliminating and abolishing some 
of the appeals now permitted. If the 
Examiners in chief are properly selected, this 
body of men, who under the Revised Stat- 
utes. Section 482, are required to be “per- 
sons of competent legal knowledge and 
scieniific ability’? and ‘a permanent 
boa might as well be made a final 
tribunal, so far as procedure at the Patent 


Office is concerned, to determine the rights 
of «1 inventor to a patent, and as to the 
righis between parties to an interference 
proceeding in determining questions of 
prioritv. If the salaries were made suffi- 
cientiv large to warrant men of broad experi- 


ence and of exceptional ability filling the 
position of Examiner in chief (with perhaps 
a different title), there could be no doubt but 
that as fair and just a decision could be 
reached by these men as by having it passed 
on to the Commissioner of Patents (a politi- 
cal appointee, not required to be of legal 
knowledge or scientific ability), and from 
him to the Court of Appeals of the District of 
Columbia, not necessarily qualified for this 
work. 

The system which I have here outlined 
was contemplated in the Patent Act of 1836. 
At that time the Commissioner of Patents 
Was acting very much as the present Exami- 
ners are; that is, the Commissioner with a 
few assistants passed in the first instance on 
Whether or not an applicant was entitled to 
his patent. This act provided for a direct 
appeal to a board of three examiners 
appointed by the Secretary of State, ‘‘one 
of whom at least was to be selected, if 





practical and convenient, for his knowledge 
and skill in the particular art, manufacture, 
or branch of science to which the alleged 
invention appertains.”’ 

From, this 
appeals, and owing to the large growth of 
the Patent Office, the present appellate pro- 


original statute relative to 


cedure has slowly emanated into a very 
expensive which 
should be materially cut down by limiting 
the applicant to one appeal within the Patent 
Office. 

If this were done and the present equitable 


and cumbersome one, 


actionallowed, permitting equity rights being 
raised in the United States courts, which are 
without the jurisdiction of the Patent Office, 
more satisfactory, direct, and quicker results 
would be had in the securing of a patent and 
determining the rights of the alleged inven-" 
tor to his patent whether contested or non- 
contested. 

the 
appeals from the Examiners in chief to the 
from the 
Commissioner to the Court of Appeals for 
the District leaving in 
force, i duly modified form, the present 


I strongly urge abolishing entirely 


Commissioner of Patents, and 


of Columbia, and 


statutes which provide for the equitable 
relief through the United States courts in 
the event of a seemingly unjust decision by 
the Examiners in chief. 

This would leave the Cammissioner of 
-atents free to attend to the 
duties incident to the running of the Patent 
Office, sufficient 
attend to, without the burden of passing 


executive 


for any commissioner to 
upon the question of invention and priority 
of rights in a given inventor. Incidentally, 
I think the Commissioner's salary should be 
increased. 

I would suggest that the salaries of the 
Examiners in chief, under this arrangement, 
be increased from the present salary of 
three thousand dollars to that of the Circuit 
judges, and have them appointed by the 
President of the United States and con- 
firmed by the Senate in the same manner as 
federal judges are appointed. 
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In my judgment, they should hold their 
positions during good behavior and a retir- 
ing age should be fixed under arrangements 
similar to those now provided for in the 
federal judiciary. They should have plen- 
ary jurisdiction to look up questions of 
novelty and investigate public use in con- 
tested cases. 

This appellate tribunal should have final 
jurisdiction in the Patent Office, allowing, 
however, the equitable relief provided for 
by the Revised Statutes, Section 4915. 

Among the reasons for such suggested 
change are: 

First. Lightening the work of the Com- 
missioner and allowing him to give his entire 
time to management of office and deter- 
mining questions of practice in the office. 

Second. Reducing expense of securing 
final adjudication on the part of the pa- 
tentee, 

Third. the 
the judicial department of the office. 

Fourth. 
torship by a tribunal in the Patent Office 
qualified to determine invention in the pa- 
tentee which should establish a prima facie 
right on the part of a patentee to protect 
himself immediately against infringers. 

When the inventor has appealed from the 
Primary Examiner to this tribunal of Patent 
Office appeals, and his claims have been 
ruled favorably upon, the question of prima 
facie validity should be definitely settled in 
such a manner as to enable the Circuit Court 
to feel warranted in granting a temporary 
injunction based on this patent, provided 
infringement be clear, and unless positive 


Divorcing executive from 


Quick determination of inven- 


proof is furnished by the alleged infringer 
that the patent was invalid, because of prior 
uses or references which had not 
considered by the Patent Office, thus shifting 
the burden from the patentee, where it now 
is in such cases, to the alleged infringer, 
where it properly belongs, provided due 
care is taken in issuing the patent. 

It might be advisable, and I throw it out 
merely as a suggestion, to have the claims 


been 





of the patent published for a period of from 
thirty to sixty days prior to its issuance 
in the Patent Office Gazette, and thus en- 
able any parties who might think them- 
selves injured by the issuance of the patent 
to file opposition to the grant by a jro- 
cedure somewhat similar to the opposition 
now in vogue in regard to the registerin« of 
trade marks, 

The British system now in vogue micht 
advantageously be considered in connec ion 
with this suggested change of publishing the 
patent prior to its issuance in the Pulent 
Office Gazette. 

This additional precaution in issuing a 
patent would, in my judgment, curtail 
grant of a large number of patents wich 
form the basis of prolonged litigation, wich 
in a large percentage of the cases tried results 
in the destruction of the patent and destroys 
confidence in the Patent Office, in the courts 
and in our patent system generally, and 
would secure to the real inventor compe: 
tion for his endeavors, 

Such procedure as I have outlined should 
curtail the practice in vogue in patent litiga- 
tion 
patentability of the invention, and sh 
obviate illegitimate advertising, based upon 
patents without merit, detrimentally afiect- 


of filing demurrers directed to the 


ing legitimate manufacturing industries and 
enterprises. 
I feel that such of the decisions as have 


sustained demurrers directed to the patent- 
ability of 
brought about by the great percentage of 


inventions have been largely 


fa 


patents held void for want of patenta 
invention upon final hearing, upon pleadings 
and proofs, due to the practice of granting 
minor patents of questionable utility and 
novelty upon slight and extremely ques- 
tionable improvements over the art disclosed 
by the Patent Office at the time of consider- 
ing the application for the patent. 

Judge Townsend has said: ‘‘Such patents 
instead of promoting the progress of ths 
useful arts, seriously retard their develop- 
ment, and the resulting injury far exceeds 
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the consideration furnished by the patentees. 
They should not be permitted to consume 
the time of the court or impose on it and 
defendants the burden and expense of patent 
litigation.”” This view finds support in 
Atlantic Works v. Brady, 107 U. S. 200. 

From a somewhat careful consideration, I 
fee] that the remedial procedure which I 
have outlined herein of limiting the num- 
ber of appeals at the Patent Office, and 
providing a thoroughly competent tribunal 
of Patent Office appeals with plenary juris- 
diction and powers, would be exceedingly 
beneficial in cutting down the large number 
of trifling patents issued; particularly if the 
courts of our country see fit to grant tem- 
porary injunctions on patents passed upon 
by this tribunal, where the case of infringe- 
ment is clear, and unless there is very clear 
evidence that the same device as called for 
by the patent has been disclosed fully in the 
prior art. 


Such a procedure would remedy, to a very 
large extent, ‘‘the unsatisfactory and con- 
stantly changing condition of the law and 
practice as to temporary injunctions and 
appeals therefrom and the variance in its 
application in different circuits of the United 
States.” 

If the plan last year endorsed by the Com- 
mittee on Patent Law of the American Bar 
Association for a single court of last resort 
in patent causes which should consist of 
judges chosen by the Supreme Court from 
judges of the various circuits, to hold tenure 
during a certain period of time should be 
enacted, the patentee could receive speedy 
action on the merits of his patent, and we 
would also have a uniformity of practice 
in regard to the grant of temporary injunc- 
tions based on the procedure of the Patent 
Office outlined herein. 


Des Moines, Ia., August, 1908. 
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AMERICAN 


PREAMBLE 


In America, where the stability of Courts 
and of all departments of government rests 
upon the approval of the people, it is 
peculiarly essential that the system for 
establishing and dispensing Justice be 
developed to a high point of efficiency and 
so maintained that the public shall have 
absolute confidence in the integrity and 
impartiality of its administration. The 
future of the Republic, to a great extent, 
depends upon our maintenance of Justice 
pure and unsullied. It cannot be so 
maintained unless the conduct and the 
motives of the members of our profession 
are such as to merit the approval of all 
just men. 


II 
THE CANONS OF ETHICS. 


No code or set of rules can be framed, 
which will particularize all the duties of 
the lawyer in the varying phases. of litiga- 
tion or in all the relations of professional 
life. The following canons of ethics are 


adopted by the American Bar Association 
as a general guide, yet the enumeration 
of particular duties should not be construed 
as a denial of the existence of others equally 
imperative, though not specifically men- 
tioned : 


1. The Duty of the Lawyer to the Courts. 
It is the duty of the lawyer to maintain 
towards the Courts a respectful attitude, 
Not for the sake of the temporary incumbent 
of the judicial office, but for the maintenance 
of its supreme importance. Judges, not 
being wholly free to defend themselves, 
are peculiarly entitled to receive the 
support of the Bar against unjust criticism 
and clamor. Whenever there is proper 
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ground for serious complaint of a judicial 
officer, it is the right and duty of the 
lawyer to submit his grievances to the 
proper authorities. In such cases, but not 
otherwise, such charges should be encour- 
aged and the person making them should 
be protected. 

2. The Selection of Fudges. It is the 
duty of the Bar to endeavor to prevent 
political considerations from outweighing 
judicial fitness in the selection of Judges 
It should protest earnestly and actively 
against the appointment or election of 
those who are unsuitable for the Bench; and 
it should strive to have elevated thereto 
only those willing to forego other employ- 
ments, whether of a business, political or 
other character, which may embarrass 
their free and fair consideration of ques- 
tions before them for decision, The aspira- 
tion of lawyers for judicial position should 
be governed by an impartial estimate of 
their ability to add honor to the office and 
not by a desire for the distinction the 
position may bring to themselves. 

3. Attempts to Exert Personal Influence 
on the Court. Marked attention and un- 
usual hospitality on the part of a lawyer 
to a Judge, uncalled for by the personal 
relations of the parties, subject both the 
Judge and the lawyer to misconstructions 
of motive, and should be avoided. A 
lawyer should not communicate or argue 
privately with the Judge as to the merits 
of a pending cause, and he deserves rebuke 
and denunciation for any device or attempt 
to gain from a Judge special personal 
consideration or favor, A self-respecting 
independence in the discharge of pro- 
fessional duty, without denial or diminution 
of the courtesy and respect due the Judge’s 
station, is the only proper foundation for 
cordial personal and official relations be- 
tween Bench and Bar. 

4. When Counsel for an Indigent Pri- 
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soner, A lawyer assigned as counsel for 
an indigent prisoner ought not to ask to 
be excused for any trivial reason, and 
should always exert his best efforts in his 
behalf. 

5. The Defence or Prosecution of Those 
Accused of Crime. It is the right of the 
lawyer to undertake the defense of a 
person accused of crime, regardless of his 
personal opinion as to the guilt of the 
accused ; otherwise innocent persons, victims 
only of suspicious circumstances, might be 
denied proper defense. Having under- 
taken such defense, the lawyer is bound 
by all fair and honorable means to present 
every defense that the law of the land 
permits, to the end that no person may 
be deprived of life or liberty, but by due 
process of law. 

The primary duty of a lawyer engaged in 
public prosecution is not to convict, but 
to see that justice is done. The suppression 
of facts or the secreting of witnesses capable 
of establishing the innocence of the accused 
is highly reprehensible. 

6. Adverse Influences and Conflicting 
Interests. It is the duty of a lawyer at 
the time of retainer to disclose to the 
client all the circumstances of his relations 
to the parties, and any interest in or 
connection with the controversy, which 
might influence the client in the selection 
of counsel. 

It is unprofessional to represent con- 
flicting interests, except by express consent 
of all concerned given after a full disclosure 
of the facts. Within the meaning of this 
canon, a lawyer represents conflicting 
interests when, in behalf of one client, it is 
his duty to contend for that which duty 
to another client requires him to oppose. 

The obligation to represent the client 
with undivided fidelity and not to divulge 
his secrets or confidences forbids also the 
subsequent acceptance of retainers or em- 
ployment from others in matters adversely 
affecting any interest of the client with re- 
spect to which confidence has been reposed. 





7. Professional Colleagues and Conflicts 
of Opinion. A client’s proffer of assistance 
of additional counsel should not be regarded 
as evidence of want of confidence, but the 
matter should be left to the determination 
of the client. A lawyer should decline 
association as colleague if it is objectionable 
to the original counsel, but if the lawyer 
first retained is relieved, another may 
come into the case. 

When lawyers jointly associated in a 
cause cannot agree as to any matter vitil to 
the interest of the client, the conflict of 
opinion should be frankly stated to him 
for his final determination. His decision 
should be accepted unless the nature of 
the difference makes it impracticable for 
the lawyer 
overruled to 


whose judgment has _ been 
co-operate effectively. In 
this event it is his duty to ask the client to 
relieve him. 

Efforts, direct or indirect, in anyway 
to encroach upon the business of another 
lawyer, are unworthy of those who should 
be brethren at the Bar; but, nevertheless, 
it is the right of any lawyer, without fear 
or favor, to give proper advice to those 
seeking relief against unfaithful or neglect- 
ful counsel, generally after communication 
with the lawyer of whom the complaint 
is made. 

8. Advising Upon the Merits of a Client's 
Cause, A lawyer should endeavor to obtain 
full knowledge of his client’s cause before 
advising thereon, and he is bound to give 
a candid opinion of the merits and probable 
result of pending or contemplated litigation. 
The miscarriages to which justice is subject, 
by reason of surprises and disappointments 
in evidence and witnesses, and through 
mistakes of juries and errors of Courts, 
even though only occasional, 
lawyers to beware of bold and confident 
assurances to clients, especially where the 
employment may depend upon such assur- 
ance. Whenever the controversy will 
admit of fair adjustment, the client should 
be advised to avoid or to end the litigation. 


admonish 
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9. Negotiations with Opposite Party. A 
lawyer should not in any way communicate 
upon the subject of controversy with a 
party represented by counsel; much less 
should he undertake to negotiate or com- 
promise the matter with him, but should 
deal only with his counsel. It is incum- 
bent upon the lawyer most particularly 
to avoid everything that may tend to 
mislead a party not represented by counsel, 
and he should not undertake to advise him 
as to the law. 

10. Acqutring Interest in Litigation. The 
lawyer should not purchase any interest 


in the subject matter of the litigation 
which he is conducting. 

11. Dealing with Trust Property. Money 
of the client or other trust property 


coming into the possession of the lawyer 
should be reported promptly, and except 
with the client’s knowledge and consent 
should not be commingled with his private 
property or be used by him. 

12. Fixing the Amount of the Fee. In 
fixing 


ig fees, lawyers should avoid charges 
whic 


g 
h overestimate their advice and ser- 
vices, as well as those which undervalue 
them. A client’s ability to pay cannot 
justify a charge in excess of the value of the 
service, though his property may require 
The 


reasonable requests of brother lawyers, and 


a less charge, or even none at all. 


of their widows and orphans without ample 
means, should receive special and kindly 
consideration. 

In determining the amount of the fee, 
it is proper to consider: 1) the time and 
labor required, the novelty and difficulty 
of the questions involved and the skill 
requisite properly to conduct the cause; 
2) whether the acceptance of employment 
in the particular case will preclude the 
lawyer’s appearance for others in cases 
likely to arise out of the transaction, and 
in which there is a reasonable expectation 
that otherwise he would be employed, or 
will involve the loss of other business while 
employed in the particular case or antag- 





onisms with other clients; 3) the custom- 
ary charges of the Bar for similar ser- 
vices; 4) the amount involved in the 
controversy and the benefits resulting to 
the client from the services; 5) the con- 
tingency or the certainty of the compensa- 
tion; and 6) the character of the employ- 
ment, whether casual cr for an established 
and constant client. No one of these 
considerations in itself is controlling. They 
are mere guides in ascertaining the real 
value of the service. 

In fixing fees it should never be forgotten 
that the profession is a branch of the 
administration of justice and not a mere 
money-getting trade. 

Fees. Contingent fees 
where sanctioned by law should be under 


13. Contingent 


the supervision of the Court in order that 


clients may be protected from unjust 
charges. 
14. Suing a Client for a Fee. Con- 


troversies with clients concerning compen- 
sation are to be avoided by the lawyer so 
far as shall be compatible with his, self- 
with his right to 
for his 


respect and receive 


reasonable recompense SErVICes ; 
and lawsuits with clients should be resorted 
to only to prevent injustice, imposition or 


fraud. 


15. How Far a Lawyer May Go tin 
Supporting a rent s Cause. Nothing ' 
operates more certainly to create or to 


foster popular prejudice against lawyers 
as a class, and to deprive the profession 
of that full measure of public esteem and 
confidence which the proper 
discharge of its duties than does the false 


belongs to 


claim, often set up by the unscrupulous in 
defense of questionable transactions, that 
it is the duty of the lawyer to do whatever 
may enable him to succeed in winning his 
client’s cause. 

It is improper. for a lawyer to assert in 
argument his personal belief in his client’s 
innocence or in the justice of his cause. 
‘‘entire devotion to 
the interest of the client, warm zeal in the 


The lawyer owes 
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maintenance and defense of his rights and 
the exertion of his utmost learning and 
ability,’’ to the end that nothing be taken 
or be withheld from him, save by the 
rules of law, legally applied. No fear of 
judicial disfavor or public unpopularity 
should restrain him from the full discharge 
of his duty. In the judicial forum the 
client is entitled to the benefit of any and 
every remedy and defense that is author- 
ized by the law of the land, and he may 
expect his lawyer to assert every such 
remedy or defense. But it is steadfastly 
to be borne in mind that the great trust 
of the lawyer is to be performed within 
and not without the bounds of the law. 
The office of attorney does not permit, 
much less does it demand of him for any 
client, violation of law or any manner of 
fraud or chicane. He must obey his own 
conscience and not that of his client. 


16. Restraining Clients from Impro- 
prieties. A lawyer should use his best 
efforts to restrain and to prevent his 


clients from doing those things which the 
lawyer himself ought not to do, particularly 
with reference to their conduct towards 
Courts, judicial officers, jurors, witnesses 
and suitors. If a client persists in such 
wrong-doing the lawyer should terminate 
their relation. 

17. Ill Feeling and Personalities Between 
Advocates. Clients, not lawyers, are the 
litigants. Whatever may be the ill-feeling 
existing between clients, it should not be 
allowed to influence counsel in their conduct 
demeanor toward each other or to- 
All personalities 


and 
ward suitors in the case. 
between counsel should be scrupulously 
avoided. In the trial of a cause it is 
indecent to allude to the personal history 
or the personal peculiarities and idiosyn- 
crasies of counsel on the other side. Per- 
sonal colloquies between counsel which 
cause delay and promote unseemly wrang- 
ling should also be carefully avoided. 

18. Treatment of Witnesses and Liti- 
gants. A lawyer should always treat ad- 





verse witnesses and suitors with fairness 
and he uld 
malevolence or 


consideration, shi 


the 


and due 
never minister to 
prejudices of a client in the trial or conduct 
of a cause. The client cannot be n 
the keeper of the lawyer’s conscience in 
He has no righ: to 


ide 


professional matters. 


demand that his counsel shall abuse the 
opposite party or indulge in offen ive 
personalities. Improper speech is not 
excusable on the ground that it is whai the 
client would say if speaking in his own 


behalf, 

19. Appearance of Lawyer as Witness jor 
His Client. When a lawyer is a wituvess 
for his client, except as to merely fo: 
matters, such as the attestation or cust dy 


of an instrument and the like, he should 
leave the trial of the case to other counsel, 
Except when essential to the ends of 


justice, a lawyer should avoid testifying 
in Court in behalf of his client. 

20. Newspaper Discussion of Pending 
Litigation. Newspaper publications by a 
lawyer as to pending or anticipated litiga- 
tion may interfere with a fair trial in the 
Courts and otherwise prejudice the 
administration of justice. Generally they 
are to be condemned. If the extr 
circumstances of a particular case justify 
a statement to the public, it is unprofes- 


sional to make it anonymously. An ex 
parte reference to the facts should not go 
beyond quotation from the records and 


papers on file in the Court; but even in 
extreme cases it is better to avoid 
ex parte statement. 


21. Punctuality and Expedition. It is 


any 


the duty of the lawyer not only to his 
client, but also to the Courts and to the 
public to be punctual in attendance, and 


to be concise and direct in the trial and 
disposition of causes, 

22. Candor and Fairness. The conduct 
of the lawyer before the Court and with 
others lawyers should be characterized by 
candor and fairness, 

It is not candid or fair for the lawyer 











XUM 


rness 
1uld 
€ or 
raduct 
miade 
( in 
ht to 
e the 
n-ive 
not 

1t the 
, own 
for 
1tiess 
‘ormal 
istody 
should 
unsel, 
ds_ of 
Lif ying 
ending 
1 a 
litiga- 
in the 
re «ue 
y they 
xtreme 
justify 
proies- 
An ex 
not go 
is and 
‘ven in 
id any 
It is 
to his 
to the 
ce, and 
jal and 
ronduct 
1d with 


ized by 


lawyer 








XUM 


CANONS OF ETHICS 


513 





knowingly to misquote the contents of a 


paper, the testimony of a witness, the 
language or the argument of opposing 


counsel, or the language of a decision or a 
text-book; or with knowledge of its invalid- 
ity, to cite as authority a decision that has 
been overruled, or a statute that has been 
repealed; or in argument to assert as a 
fact that which has not been proved, or 
in these jurisdictions where a side has the 
opening and closing arguments to mislead 
his opponent by concealing or withholding 
positions in his opening argument upon 
which his side then intends to rely. 

is unprofessional and dishonorable to 
deal other than candidly with the facts in 
taking the Witnesses, in 
drawing affidavits and other documents, 
and in the presentation of causes. 

A lawyer should not offer evidence, which 
he knows the Court should reject, in order to 
get the same before the jury by argument 
for its admissibility, nor should he address 
to the Judge arguments upon any point 
not properly calling for determination by 
him. Neither should he introduce into 
an argument, the Court, 
remarks or statements intended to influence 
the jury or bystanders, 
and all kindred practices are 
unprofessional and unworthy of an officer 
of the law charged, as is the lawyer, with 
the duty of aiding in the administration of 
justice, 

23. Attitude Toward Fury, All attempts 
to curry favor with juries by fawning, 
flattery or pretended solicitude for their 
personal comfort are unprofessional. Sug- 
gestions of counsel, looking to the comfort 
or convenience of jurors, and propositions 
to dispense with argument, should be made 
to the Court out of the jury’s hearing. A 
lawyer must never converse privately with 
jurors about the case; and both before and 
during the trial he should avoid com- 
municating with them, even as to matters 
foreign to the cause. 

24. Right of a Lawyer to Control the Inci- 


statements of 


addressed to 


These 


dents of the Trial. As to incidental matters 
pending the trial, not affecting the merits 
of the cause, or working substantial pre- 
judice to the rights of the client, such as 
forcing the opposite lawyer to trial when 
he is under affliction or bereavement; for- 
cing the trial on a particular day to the 
injury of the opposite lawyer when no 
harm will result from a trial at a different 
time; agreeing to an extension, of time 
for signing a bill of exceptions, cross 
interrogatories and the like, the lawyer 
must be allowed to judge. In such 
matters no client has a right to demand that 
his counsel shall be illiberal, or that he do 
anything therein repugnant to his own 
sense of honor and propriety. 

25. Taking Technical Advantage of Oppo- 
site Counsel; With Him, A 
lawyer should not ignore known customs 
or practice of the Bar or of a particular 
Court, even when the law permits, without 
giving timely notice to the opposing 
counsel. As far as possible, important 
agreements, affecting the rights of clients, 
should be reduced to writing; but it is 
dishonorable to avoid performance of an 


Agreements 


agreement fairly made because it is not 
reduced to writing, as required by rules 
of Court. 


26. Professional Advocacy Other Than 
Before Courts. A lawyer openly, and in his 
true character may render professional 


services before legislative or other bodies, 
regarding proposed legislation and in advo- 
cacy of claims before departments of 
government, upon the same principles of 
ethics which justify his appearance before 
the Courts; but it is unprofessional for a 
lawyer so engaged to conceal his attorney- 


. ship, or to employ secret personal solicita- 


tions, or to use means other than those 
addressed to the reason and understanding 
to influence action, 

27. Advertising, Direct or Indirect. The 
most worthy and effective advertisement 
possible, even for a young lawyer, and 





especially with his brother lawyers, is the 
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establishment of a well-merited reputation 
for professional capacity and fidelity to 
trust. This cannot be forced, but must be 
the outcome of character and conduct. 
The publication or circulation of ordinary 
simple business cards, being a matter of 
personal taste or local custom, and some- 
times of convenience, is not per se improper. 
But solicitation of business by circulars or 
advertisements, or by personal communi- 
cations or interviews, not warranted by 
personal relations, is unprofessional. 

It is equally unprofessional to procure 
business by indirection through touters of 
any kind, whether allied real estate firms 
or trust companies advertising to secure 
the drawing of deeds or wills or offering 
retainers in exchange ‘for executorships 
or trusteeships to be influenced by the 
lawyer. 

Indirect advertisement for business by 
furnishing or inspiring newspaper comments 
concerning causes in which the lawyer has 
been or is engaged, or concerning the man- 
ner of their conduct, the magnitude of the 
interests involved, the importance of the 
lawyers’ positions, and all other like self- 
laudation, defy the traditions and lower 
the tone of our high calling and are in- 
tolerable. 

28. Stirring up Litigation, Directly or 
Through Agents. It is unprofessional for 
a lawyer to volunteer advice to bring a 
lawsuit, except in rare cases where ties of 
blood, relationship or trust make it his 
duty to do so, Stirring up strife and 
litigation is not only unprofessional, but 
it is indictable at law. It is 
disreputable to hunt up defects in titles 
or other causes of action and inform thereof 
in order to be employed to bring suit, or 
to breed litigation by seeking out those 
with claims for personal injuries or those 
having any other grounds of action in order 


common 


to secure them as clients, or to employ 
agents or runners for like purposes, or to 
pay or reward, directly or indirectly, those 
who bring orinfluence the bringing of such 


s 





cases to his office, or to remunerate police- 
men, court or prison officials, physicians, 
hospital attaches or others who may succeed, 
under the guise of giving disinterested 
friendly advice, in influencing the criminal, 
the sick and the injured, the ignorant or 
others, to seek his professional services. A 
duty to the public and to the profession 
devolves upon every member of the Bar, 
having knowledge of such practices upon 
the part of any practitioner, immediately to 
inform thereof to the end that the offender 
may be disbarred. 

29. Upholding the Honor of the Pyo- 
jesston. Lawyers should expose without 
fear or favor before the proper tribunals 
corrupt or dishonest conduct in the pro- 
fession, and should accept without hesiia- 
tion employment against a member of 
Bar his client. The 
counsel upon the trial of a cause in which 


who has wronged 
perjury has been committed owe it to the 
profession and to the public to bring the 
matter to the knowledge of the prosecuting 
The 

Bar against the admission 


authorities. should aid in 
guarding the 


to the profession of candidates unfit or 


lawyer 


deficient in either 
moral character or education. He should 
strive at all times to uphold the honor and 
to maintain the dignity of the profession 


unqualified because 


and to improve not only the law but the 
administration of justice. 

30. Fustifiable and Unjustifiable Litiga- 
tions. The lawyer must decline to conduct 
a civil cause or to make a defense when 
convinced that it is intended merely to 
harass or to injure the opposite party or to 
wrong. But other- 
wise it is his right, and, having accepted 


work oppression or 


retainer, it becomes his duty to insist upon 
the judgment of the Court as to the legal 
merits of his clients’ claim. His appear- 
ance in Court should be deemed equivalent 
to an assertion on his honor that in his 
opinion his client’s case is one proper for 
judicial determination. 

31. Responsibiltty for Litigation, No law- 
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yer is obliged to act either as adviser or 
advocate for every person who may wish 
to become his client. He has the right 
to declineemployment. Every lawyer upon 
his own responsibility must decide what 
business he will accept as counsel, what 
causes he will bring into Court for plaintiffs, 
what cases he will contest in Court for 
defendants. The responsibility for advis- 
ing questionable transactions, for bringing 
questionable suits, for urging questionable 
defenses, is the lawyer’s responsibility. He 
cannot escape it by urging as an excuse 
that he is only following his client’s in- 
structions, 
22. The 
Analysts. 
ual, however powerful, nor 
civil or political, however important, is 


Lawyer's Duty in Its Last 
No client, corporate or individ- 
any cause, 
entitled to receive, nor should any lawyer 
involving 
disloyalty to the law whose ministers we 


render, any service or advice 
are, or disrespect of the judicial office, 
which we are bound to uphold, or corrup- 
tion of any person or persons exercising 
a public office or private trust, or deception 
When rendering 
any such improper service or advice, the 


or betrayal of the public. 


lawyer invites and merits stern and just 


condemnation, Correspondingly, he ad- 
vances the honor of his profession and 
the best his client when he 


renders service or gives advice tending to 


interests of 


impress upon the client and his under- 
taking exact compliance with the strictest 
law. He must 
observe and advise his client to observe the 
statute law, though until a statute shall 
have been construed and interpreted by 
competent adjudication, he is free and is 
entitled to advise as to its validity and as 
to what he conscientiously believes to be 
its just meaning and extent. But above 
all a lawyer will find his highest honor 
i for fidelity to 
private trust and to public duty, as an 


principles of moral also 


in a deserved reputation 


honest man and as a patriotic and loval 
citizen, 





III 
OATH OF ADMISSION 


The general principles which should ever 
control the lawyer in the practice of his 
profession are clearly set forth in the 
following Oath of Admission to the Bar, 
formulated upon that in use in the State 
of Washington, and which conforms in 
its main outlines to the “duties” of 
lawyers as defined by statutory enactments 
in that and many other States of the 
Union! —duties which they are sworn on 
admission to obey and for the wilful 
violation of which disbarment is provided: 


I DO SOLEMNLY SWEAR: 

I will support the Constitution of the 
United States and the Constitution of the 
TN oo 5 Fok ae Gl Spans ate disteed skew Seana : 

I will maintain the respect due to 
Courts of Justice and judicial officers ; 

I will not counsel or maintain any suit 
or proceeding which shall appear to me to be 
unjust, nor any defense except such as 
I believe to be honestly debatable under 
the law of the land; 

I will employ for the purpose of main- 
taining the causes confided to me such 
means only as are consistent with truth 
and honor, and will never seek to mislead 
the Judge or jury by any artifice or false 
statement of fact or law; 

I will maintain the confidence and pre- 
serve inviolate the secrets of my client, and 
will accept no compensation in connection 
with his business except from him or with 
his knowledge and approval; 

I will abstain from all offensive per- 
sonality, and advance no fact prejudicial 
to the honor or reputation of a party or 
witness, unless required by the justice of 
the cause with which I am charged; 

I will never reject, from any considera- 
tion personal to myself, the cause of the 


defenseless or oppressed, or delay any 
man’s cause for lucre or malice, SO 
HELP ME GOD. 

We commend this form of oath for 


adoption by the proper authorities in all 
the States and Territories, 

' Alabama, California, Georgia, Idaho, Indiana, 
Iowa, Minnesota, Mississippi, Nebraska, North Dakota, 
Oklahoma, Oregon, South Dakota, Utah, Washington 
and Wisconsin. The oaths administered on admission 
to the Bar in all the other States require the observance 
of the highest moral principle in the practice of the pro- 
fession , but the duties of the lawyer are not as specifically 
defined by law as in the States named. 


‘ 
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THE EDUCATION OF THE GERMAN 


LAWYER 


By Kart von LEWINSKI 


1D° not expect that I will in this short 
time offer to you a scientific and 
comprehensive statement of all the laws, 
provisions and rules, produced by German 
Parliaments and Governments to regulate 
legal education in Germany. I merely 
intend to give you a short general picture of 
the development and life of the average 
German law students. A lawyer remains a 
student all his life. That is true in Germany 
as well as in America, but I will not go so 
far —I shall confine my picture to the time 
of preparation for the three different aims 
which a German lawyer may reach in the 
usual course of affairs. That means, I will 
describe his development until he is appointed 
Judge or State Attorney or until he is ad- 
mitted to the bar as Counsellor at Law. 

I will say immediately that the two 
principal careers of a German lawyer, Bench 
and Bar, are not connected in the same way 
as in this country. Here the Judges are 
taken from the Bar. Only members of the 
Bar of much experience are elected or 
appointed Judges. The Bench is founded, 
is built on the foundation of the Bar. This 
is entirely different in Germany, where the 
two careers do not follow each other but are 
parallel to each other. The tree begins to 
grow in two separate parts as soon as it is 
above the ground of preparatory education 
which education however is common to 
both parts. 

The development of the German lawyer 
really begins with the so-called gymnasium 
course, — not gymnasium in the American 
sense of the word, a gymnasium being a 
school where the work not only covers the 
American High School course but also claims 
to cover at least the first two years of an 
American average college. Without excep- 
tion everybody has to graduate from this 
school who intends to serve mankind in a 





scientific way be it medicine, philos- 
ophy, philology, theology or jurispruden 
He has to enter the gymnasium when n:t 
less than nine years old, after passing throu 
a preparatory course of three years in a 
grammar school, and has to remain there tor 
a full nine years. He is at least eighte 
on the average nineteen years old when 
passes his final examination. He is n 
ready to enter the University. 

The University is the second necess 
step in the German lawyer’s developm« 
It is impossible for him to follow the leg:il 
profession without visiting the Univers 
and studying law there for a period of 
least three years, —in some states, as tor 
instance in Bavaria, for a period of four 


~ 


years. 

Colleges in the American sense are un- 
known in Germany. We have only Univer- 
sities. The general education provided for 
in the American colleges is supposed to 
given partly in the gymnasium and partly 
in the University, there combined with some 
specific study. There is no student in Ger- 
many who is simply a “‘student,’’ swimming 
in the broad stream of general knowledve. 
The German student has to decide immeii- 
ately whether he is to be lawyer, physician, 
clergyman, etc. His preparation for the 
study of law is limited to what his historical 
instructor in the gymnasium has taught him. 
He knows that Drakon gave to the Greeks 
the most cruel laws which ever existed. He 
knows that the Romans were a people of 
Legislators and that the Emperor Justinian 
made a famous compilation of the Roman 
law. But he does not know anything about 
the contents of these laws. He looks at 
them only from a historical not from a legal 
standpoint. 

On the whole the German student has not 
so much to guide him in making a choice of 


‘ 
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his profession as an American student. For 
while the latter by means of the colleges has 
the chance perhaps to learn a little about 
the subject of law in a general way and is 
thus enabled to follow his inclinations some- 
what, the German student is irrevocably 
embarked on his high sea of law from the 
beginning. It will be easily understood that 
in most cases he does not write the watch- 
word “Jurisprudence” on his flag himself. 
The decision is mostly left to the parents, and 
as tradition is of great influence in the old 
German country, the young student becomes 
in many cases a law student merely because 
his father and grandfather have been judges 
or counsellors at law. 

It appears that this tradition alone is 
seldom sufficient to produce in the young 
man an enthusiasm for the study of such a 
dry science as theoretical Jurisprudence. 
So it has happened rather often and some 
time had become merely a custom 
that the law student in the first year of his 
university course is not very anxious to 
listen to the wisdom of the professors. 
Many prefer to live a real happy and lazy 
student’s life, — drinking, singing, fencing 
and amusing themselves, careless and free 
as only a German student can be. 

He is enabled to do this because of the 
almost entire want of control, due to recogni- 
tion of the principle of students’ freedom in 
Germany. We have no dormitories, no 
obligations to attend lectures, no roll-calls, 
no records of attendance, no general and 
no special control. Nobody watches the 
diligence of the young people. They may 
stay at home in their flats or sit in their 
club-houses or leave the University for days 
and weeks; nobody cares. They are left to 
their own responsibility — they are free to 
study and at liberty not to study in the 
happy, sometimes too happy university life. 

There is no doubt that a great percentage 
always have availed themselves of the latter 
opportunity. This has been true to such 
an extent that the professors have lately 
introduced a more severe control over their 


ago, 





pupils’ industry. This new control consists 
first, in the provision that every student 
must deliver every half year a certain num- 
ber of written discussions of legal questions 
given by the professors. The control con- 
sists, secondly, in the institution of so-called 
seminars, Which are lectures for a limited 
number of advanced students with 
whom the professor discusses single cases, 
using them as paths to the explanation of 
general legal principals and rules. You see 
here an application of the Harvard Case 
System, while generally the lectures are 
delivered after the manner of simply reading 
a paper without the question and answer 
system. 

The student is obliged to hear a number 
of lectures on certain subjects which are 
deemed to be necessary for his systematic 


more 


training. The decision as to which these 
lectures shall be is made by the Government 
and the Board of the The 
student has to ‘‘hear”’ these lectures — that 
means, in the light of what has been said, not 
that he has to attend them but merely that 
he has to announce his intended participa- 
tion and to pay the fee. These facts are 
proved by the entry of the same in a registry 
book, which the student has to keep care- 
fully and to enclose later with his application 
for admission to the final examination. 

The student is on principle free to hear 
these lectures offered by the University in 
whichever order he wishes. But of course, 
he is advised by printed study plans pub- 
lished by the Government or the Board of 
the University to proceed in a reasonable 
course from the simplest and most 
subjects to the more difficult and 
matters, and he follows these plans 
without exception. 

He generally hears, in his first half year, 


University. 


general 
special 
almost 


lectures called ‘‘introduction into the science 
of law.’’ These lectures deal in a purely 
scientific way with the origin, the necessity, 
the importance andthe meaning of law, 
with the definition of the different provinces 
of Jurisprudence as public and private 
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law — primary rights and remedies — sub- 
stantive law and procedure — criminal and 
civil law, etc. These lectures are like a 
map, showing to the student all the different 
ways, high roads and side trips which he will 
have to take not only during his university 
course but through his entire life as a lawyer. 
At the same time’ he is guided to the main 
street entering the Kingdom of European 
Continental Jurisprudence by two courses of 
lectures — one in the history of Roman law 
and one on the fundamental principals of 
Roman law. He comes to know and to 
admire, in these lectures the most striking 
and — at least for the European continent — 
the most important creation which mankind 
has ever produced in the province of Juris- 
prudence. The admirable system of Roman 
Law and the clear everlasting truth of its 
general principles are the good sharp tools 
with which the German student has to erect 
and to work out the building of his knowl- 
edge, and which help him to understand, to 
revive and to systematize the seemingly dead 





letters of codes and statutes. 

The student has finally to cover in this 
half year a general course on the history of 
German law, that is, the historical develop- 
ment of the specific German principles which 
have not been extirpated by the powerful 
invasion of the Roman law, — the history 
of this invasion itself, and the modern process 
These lectures 
are usually accompanied by a description of 
the general principles of German law as they 
have been developed either out of the old 
pure German rules or by the reception and 
modification of the Roman law. 

The second and third half year are devoted 
almost entirely to the exact study of the 
new German civil code. In the third half 
year the student may attend also lectures 
on civil procedure and continue this most 
important subject in the following semester. 
This and the two last half years are devoted 
chiefly to the study of the other divisions 
of the public law as bankruptcy, criminal 
law, criminal procedure, administrative law, 


of codification. historical 








ecclesiastical law, international law, and to 
the remaining subjects of private law not 
regulated by the civil code — as commercial 
law, negotiable instruments and maritime 
law, 

Besides his specific juridical studies, the 
student hears in his University 
lectures on Psychology, Logic and especially 
on Economics, to which subject grez 
attention is paid by the Government and 
the Boards of the Universities. 

All these lectures are presented in a merely 
theoretical, scientific way, without reading 
cases and without question and answer 

Outside these theoretical lectures, «he 
student has to hear in his last three or four 


course 


o 


semesters seminars on the German civil code 
on civil procedure, penal law, and criminal 
procedure, 

In the great majority of the German 
states there are no examinations between 
the several half years. Freely and without 
trouble the student from one to 
the other. If he likes the professors of his 
first university he may remain there for the 
entire time of study; if not, he may move 


passes 


from Heidelberg to Berlin, from Koenigs!« rg 
Only in one impor- 
tant state (Bavaria) a so-called zwischen va- 


to Bonn, as he pleases. 
men — intermediate examination — takes 
place after the third half year, the subject of 
which is chiefly Roman Law and the general 
principles of German Private Law. 

Outside of the 
students use their not at all over-filled uni- 


regular course many 
versity time to obtain the degree of Doctor 
at Law. 
necessary and of no importance for the 
I think this fact is often 
misunderstood in America, where the German 


This degree is merely a title not 
lawyer’s career. 


doctor's degree seems to be sometimes con- 
sidered as the special proof of having gone 
through the University. This idea is wrong 
for as I have said before every law student 
has to visit the University for a period of at 
least three years. The Doctor's ‘degree is 
in fact no more than a superfluous ornament 


to a man’s name. Its almost only practical 
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value is for a man who does not pass the 
regular examinations but discontinues the 
study of law and enters into business or 
private life. He is in this case not entitled 
to call himself a lawyer and so he can only 
show by his doctor’s degree that he listened 
to the wisdom of the professors for some 
ime. 

This degree is obtained by writing a short 
treatise on some legal question — the so- 
called ** Dissertation,’’ and by undergoing an 
oral examination given by the faculty. No 
special course is demanded. 

After finishing the three-years course the 
student has to apply for admission to the 
final examination and is as a rule admitted 
if his registry book shows the proper number 
of semesters and of lectures and seminars. 
The examination is given by a commission 
appointed by the Government and consisting 
of professors and practical lawyers, judges as 
well as counsellors at law. 

It is remarkable that this commission is 
not a Board of the University, which as such 
does not require a final examination, 

The outline of the examination in the 
majority of the German states is as fol- 
lows: 

After admission the candidate first must 
write upon a given subject some question 
out of an important province of the German 
Law, mostly interwoven with short practical 
cases. He has a six-weeks period in which 
to handle the subject in a written treatise, 
using all resources of knowledge at his com- 
mand, Some weeks after the delivery of 
this essay the student is summoned for an 
oral examination before three members of 
the commission already referred to. He is 
examined for a period of about five hours 
and in the course of the examination all 
branches of law which are taught in the 
university are touched upon. So he has to 
have at his command on this one day all his 
knowledge. The examination is 
states preceded by written 
papers in a clesed room under supervision, 
an institution which has been lately intro- 


in a few 
examination 


duced also in the most important German 
state — Prussia. 

In six states these written examination 
papers under supervision are the only 
written examination, the so-called scientific 
treatise there being abolished. 

The unsuccessful candidate is allowed to 
attempt the examination another time but 
not earlier than half a year later. Upon a 
second failure he must discontinue his career 
in law. 

The successful candidate obtains from the 
government the degree of ‘‘ Referendar,”’ 
which is a title perhaps similar to the Ameri- 
can Bachelor of Law, not at all the key-stone 
of the legal education but merely indicating 
a certain stage reached in the lawyer’s 
development. 

Now an entirely new period of legal educa- 
tion begins, which is of the greatest impor- 
tance for the lawyer's practical development. 
While the student has dealt with nothing 
but theory at the university, he enters now 
upon the study of the courts and of the 
His 
persons best qualified for this work—judges 
and counsellors at law. 

To understand this period of legal educa- 
tion in Germany it is necessary to have a 


counsellor’s work. educators are the 


glimpse of the general running of the German 
Courts. 

The ordinary jurisdiction in Germany is 
exercised by a system of four grades of 
courts, viz: The County Courts (Amtsge- 
richte), Superior Courts (Landgerichte), 
Courts of Appeal (Oberlandesgerichte), and 
the Supreme Court (Reichsgericht). Each 
of these courts has its special district of 
jurisdiction and its special work. 

First, I will consider the County Courts, 
The County is divided into about fifteen 
hundred districts of these courts, thus allow- 
ing a small district for each. The popula- 
tion in these several districts may be vastly 
different. The district of the Amtsgericht, 
at Berlin Centre for instance, has a population 
of more than one million, while some county 





court districts in the less densely populated 
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eastern parts of Germany include not more 
than ten thousand people. According to 
this difference, the work done by the County 
Courts varies greatly in amount as is shown 
by the different number of judges. Berlin 
Centre has about hundred County 
Court judges, those eastern districts mostly 


one 


one or two, 

The kind of work is the same in all County 
Courts. They have jurisdiction: 

1. In civil proceedings of every kind if the 
matter in controversy is not more than 
seventy-five dollars’ worth. 

2. In bankruptcy proceedings without 
limitation, 

3. Incriminal matters, including all police 
contraventions and a number of misde- 
meanors, 

4. In matters of the so-cailed non-con- 
tentious jurisdiction, which ranks near the 
first in importance of the work done by these 
courts. In this respect they may be com- 
pared to the English American Probate 
Courts; although their work is much more 
comprehensive and covers many matters 
attended to by administrative officials in 
America, 

I can mention here only the principal 
subjects of this non-contentious jurisdiction ; 
they are: 

1. Registration of real rights,as of con- 
veyances and mortagages on real property. 

2. Matters of guardianship. 

3. Probate Court matters,as precautionary 
steps for the administration of the estate, 
opening and publication of wills, procedure 
on partition of estates among co-heirs. 

4. Registration for different purposes, as 
of marriage settlements, commercial matters, 
mines and ships. 

5. Judicial authentication of instruments, 
etc. 


The second class of German Courts are 
the Superior Courts (Landgerichte). The 
country is divided intoabout one hundred and 
sixty districts of such courts, which include 
a certain number of county court districts. 





The Superior Courts are collegiate court 
composed of a president and a number « 
associate judges. The number of these 
corresponds to the density of the populatic 
in their districts. All decisions are given | 
at least three, in some cases by five judg 
The superior courts have original jurisdicti 
over all civil proceedings if the amount in 
controversy is more than $75.00; second! 
in criminal matters, over the remaining mi;- 
demeanors and all crimes; they have, third 
appellate jurisdiction over the appeals from 
the County Courts in civil and crimin:l 
proceedings and in some matters of 1 
non-contentious jurisdiction. 

The Courts of Appeal, the number of whi 
is about twenty, have jurisdiction of appe: 
from the Superior Courts in civil and in so1 
criminal matters. They are collegiate cour: 
divided into civil and criminal senates. 
the head of the court stands a President 

The Supreme Court has jurisdiction of 
appeals from the Courts of Appeals in civil 
matters and of appeals from the Super 
Courts in some criminal matters. I m 
say immediately that the latter court has 
nothing to do with the education of the 
German lawyer. 

Now to continue our theme. 

The plan as to the further education of 
the law student, now called “‘ Referenda: 
is to let him go gradually through all the 
different kinds of courts under the guidance 
of a judge and to let him see and study all 
sorts of court work from the Bench sitting 
near his guide. As the number of judges 
in Germany is nearly the same as the number 
of Referendars, it is possible to put each 
young lawyer under the guidance of one 
judge. 

Besides his court work the student has 
the opportunity to see the work of the state 
attorney and the business 6f the Counsellor 
at Law. 

The period during which he has to study 
in the several courts differs in the several 
German states although the differences «re 


not very great. I refer to the largest 
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state — Prussia, the system of which is fol- 
lowed by most of the other States. 

The Referendar is sent first to one of the 
smaller County Courts and as the burden 
of business is usually not very heavy there, 
the judge has time enough to introduce the 
young man into his work and to teach him 
how to use his theoretical knowledge in 
practice. The judge is obliged to do this. 
It is one of his most severe duties. The 
young man has to attend all sittings in open 
court and in chambers; he has to keep the 
records in civil and | criminal proceedings; 
he has to listen to’ the wisdom of his master 
sitting on the Bench, and —to prove the 
results — he has to draft the writs, decrees 
and decisions which are issued and rendered 
by the Court. 
talked over and corrected by the judge. 
The Referendar has finally to deal personally 
with the people who come to the court in 
matters of non-contentious jurisdiction and 
some other as for instance, with 
guardians, co-heirs, conveyors, mortgagees, 
bankrupts, administrators, receivers, etc. 

In this way he makes a survey of almost 
all provinces of law as handled in a court of 
general jurisdiction, and he has, besides, the 
opportunity to get a certain knowledge of 
human life and human nature. As to this 
latter subject it is important that the 
young lawyer is sent first to a small place, 
Where he soon comes to know personally 
the inhabitants, their customs and _ their 
troubles, 

After nine months spent in the County 
Court he proceeds to a Superior Court and 
Stays there for one year. This time is 
divided between the practical study of civil 
and of criminal proceedings, while in the 
County Courts the non-contentious juris- 
diction furnished his prevailing occupation. 

The education is usually arranged in the 
following way: 

The Referendar is for four to five months 
Within the control of a judge who deals with 
criminal matters and for the remaining time 
under the guidance of a judge who deals with 


These drafts are examined, 


cases, 





civil proceedings. His education proceeds 
as follows: 

If the judge thinks a civil case interesting 
and instructive, some weeks or days before 
the trial he hands the Referendar the record 
of the case which is much more comprehen- 
sive in Germany than in this country and 
which in civil matters almost invariably 
contains the evidence usually obtained before 
the trial by deposition. The young lawyer 
has to deliver a written opinion, which is 
corrected and discussed by the judge. In 
the trial itself he has to pay attention to the 
pleadings and all utterances of the Court 
and the parties, and after the decision is 
rendered by the court he has the work of 
writing down the reasons of the judgment 
so given. must in Ger- 
many always be worked out by the judge 
or —in the collegiate courts by a member 
of the court. The writing of the Referendar 
of course is only a sketch, which is corrected 
and talked over again by the judge. 

In criminal cases it would be impossible 


These ‘‘reasons”’ 


to deliver an opinion before the trial because 
the evidence does not appear previously. 
Therefore, the young lawyer’s work is con- 
fined here to drafting the reasons of the 
judgment after its delivery. 
Referendars are used in this time to keep the 
records in the civil and criminal trials, for 
the official stenographer is unknown in 
German Courts. 
entire work of the young man is studying 
and always studying. He never acts on 
his own responsibility; everything that he 
works out is only a sketch for the use of the 
court. Here is possibly a fault in the method 
of our education. We remain too long 
under the guidance above us and learn too 
late to feel our own responsibility. 

After this year in the Superior Court is 
finished the Referendar is sent for a period 
of four months to a state attorney to study 
his line of work, which is the prosecution of 
criminals, 

The next step is a six-months course in 
the office of a counsellor at law. He has 


Besides the 


Outside these records the 
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to learn there how to prepare a case before 
it reaches the Court, how to deal with 
clients, in short the whole business of an 
experienced practising lawyer. The coun- 
sellors at Law are bound to give every 
opportunity to the Referendar to see, to 
work and to learn. It is usual for the lawyer 
to send the young man as often as possible 
to the courts to plead there, in civil proceed- 
ings of a small importance and few diffi- 
culties, 

Now the Referendars return to the County 
Court, not as in the beginning to a small one, 
but to a court in a large city, where the 
running of the business, of course, is quite 
different. He has to stay there for a year 
and is supposed to use this time not only 
for his work in court, which is guided in the 
same way as before, but also to complete his 
theoretical knowledge. In this respect he 
is assisted by permanent theoretical lectures 
on civil law and civil procedure, which are 
continually delivered to the Referendars 
by especially qualified judges. In this 
period the young man has the first oppor- 
tunity to act on his own responsibility. He 
may be appointed by his guiding judge 
substitute judge in occasional matters of 
non-contentious jurisdiction, and deal with 
the parties without oversight. This appoint- 
ment, however, is never made in cases of 
much importance. 

The last step in this period of education is 
a nine-months course in an Appelate Court. 
Here also the Referendar must study the 
records before the trial, must deliver a 
carefully worked out and after 
judgment is rendered must draft the rea- 


opinion 


sons, 

Now the education of the German lawyer 
is deemed complete and he must show the 
results in a second severe examination. 

The Government of each state in Germany 
has appointed a commission for the purpose 
of examining the Referendars in the indi- 
vidual states. The commissions consist of 
lawyers of high standing, as members of the 
departments of justice, judges of the appel- 





ate courts, and counsellors at law of extensive 
experience. 

The candidates are required to deliver 
two written treatises in the same way as in 
the first examination; that is, they have to 
work them out at home, with liberty to avail 
themselves of every source of assistance 
except communication or reference in any 
way to other people. The first essay, for 
which six weeks’ time is given, is a treatment 
of a scientific theoretical question ; the sec. ind 
is an opinion and the draft of a judgment 
with reasons in a civil case; the time allowed 
for the completion of this work is three 
weeks from the-delivery of the record in the 
case. 

After this the Referendar has to undergo 
an oral examination before the Commission, 
which embraces all branches of legal knowl- 
edge considered from a more practical 
standpoint. The severity of this examina- 
tion is proved by the fact that about 20 
per cent of the candidates fail. 

The unsuccessful candidate is allowed but 
one more trial; if unsuccessful again, he 
cannot ever become a lawyer in spite of all 
his preparation for this career. 

The successful candidate is given the 
title of Assessor. When the young lawyer 
reaches this point he is on the average 27 to 
28 years old. Until this time he has in 
almost all German states never received any 
compensation for his work. 

The Assessor now has the choice between 
the career of a Counsellor at law, that of 
State Attorney and that of a Judge. If he 
chooses the first, he applies for admission 
to the Bar. 
tion for which is always granted provided 


On his admission, the applica- 


there is no objection to the character of the 
applicant, his title ‘‘ Assessor”’ is changed to 
that of ‘‘Rechtsanwalt.’’ His work can 
easily be understood by you, as it is about 
the same as that of an American Counsellor 
at Law. 

If the young lawyer decides not to practise 
law as a Counsellor but to strive for a place 
on the Bench or for the office of a State 
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Attorney, he must stay in official positions 
as “‘assistant-judge”’ or “assistant state 
attorney”’ generally for not less than four 
or five years, receiving a compensation of 
fifty dollars per month for his services. 
After this time he may apply for an appoint- 
ment as Judge or State Attorney, and he may 
be appointed by the Crown if he has proved 
in this period to be a practical, reasonable 
and well-educated lawyer. If not he must 
wait until his experience is deemed sufficient, 
and as sometimes this time never arrives, 
owing to the unfitness of the applicant for 
his calling, it may happen that his applica- 
tions will be steadily dismissed. In this 
case he still has the chance of changing and 
becoming counsellor at law. 

This system of legal education has been 
in force in Germany for about thirty years. 
We venture to say that it has generally stood 
the test. There are some 
which should be remedied. 

I only mention the want of industry in 
the first university time, the excessive 
importance given to theoretical knowledge 
and a certain ignorance of the judges as to 
business life. The German Governments 
are earnestly endeavoring to find a way 
which will 


faults however 


save the advantages of the 
present system and avoid its faults. We 
hope to increase the student’s diligence 


would take place after the first three semes- 
ters, a plan which is passionately fought 
against by the admirers of students’ freedom. 
To make the student more interested in the 
study and to give more practical direction 
to the entire education we are considering 
the plan of letting the student work for one 
year as a clerk in a County Court before he 
enters the university. Another idea is to 
send the young lawyer in a more advanced 
stage of his development to some business 
establishment such as a bank or a great 
factory or a counting house of a merchant 
of high standing. All these ideas however 
are still under consideration. 

One of my aims in visiting America was 

to find something which would assist us in 
the reformation which we hope to bring 
about in Germany. I can say from my 
experiences so far that perhaps our young 
horses could be held in harness a little 
better on their first trip out from home by a 
system of examinations somewhat similar 
to the yearly examinations for promotion in 
America. 
On the other side, I think many American 
students would appreciate the advantages 
to be gained from the systematic course of 
practice under competent guidance as per- 
sued in Germany. 





by introducing another examination which 


SEATTLE, WAsH., August, 1908. 
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EDITORIAL. 


The first annual meeting of the American 
Bar Association to be held on the Pacific coast 
was successfully conducted at Seattle, Wash- 
ington, from August 25 to 28. It was preceded 
as usual by the Conference of Commissioners 
on Uniform State Laws, who devoted most of 
their time to the perfection of the act to make 
uniform the laws relating to certificates of 
stock, and by the meeting of the Association 
of American Law Schools. The Washington 
State Bar Association also held its meetings 
immediately before those of the National 
Association, and assisted in bringing to the 
city a large number of members of the State 
Bar who later participated in the meetings of 
the American Bar Association. To President 
Dickinson is largely due the credit for the 
decision to venture so far from the accustomed 
meeting places of the American Association, 
and the striking success of the meeting should 
be a source of great gratification to him. 
Thanks are also due for the work of the 
lawyers of Seattle, and for their generous 
hospitality, which made the social features of 
the gathering especially enjoyable. Whether 
or not it was due to the inspiration of the 
material activity of the city and the fre- 
quent evidences of its energy and daring, 
the meetings of the American Association, 
which for the first time occupied four days 
instead of three, seem to have been unusually 
effective in positive accomplishment. It may 
be that this result was aided by the very fact 
of the remoteness of the meeting place, which 
resulted in the absence of some trouble-makers 
who are usually conspicuous in criticising the 
work of committees. But certain it is that 
the usual tradition of postponement of impor- 
tant committee reports was for once aban- 
doned. Attention was concentrated on the 
two most important reports: that of the com- 





mittee appointed to draft a code of professional 
ethics, and that of the committee on refor:) in 
judicial procedure. 

The meeting was also unusual in that its 
debates were interesting and pointed; wh: reas 
the meetings of the section on legal educza’ ion, 
and also of the Association of American Law 
Schools, were almost entirely without dis- 
cussion. This is a decided reversal of the 


usual preportion. On the whole, the pavers 


read at the meetings were of a high order 
of excellence, but those read before the sections 
seemed more skillfully prepared than those 
delivered before the general association. ‘Shey 


were also more limited in scope, and for these 
reasons we have selected the best of them for 
publication in this issue, which as usua! we 
have devoted to the proceedings of ‘hese 
meetings. The paper by Judge Farrar of 
New Orleans before the association on ‘ The 
Extension of Admiralty Jurisdiction by |udi- 
cial Interpretation ’’ was the most lawyer-like 
paper read at any of the meetings, but it was 
far too long to be printed in this number, and 
was also open to the criticism that it dealt with 
a subject that has apparently been settled by 
the courts adversely to the speaker’s conten- 
tion. The address of Mr. Frederick Bausman 
of Seattle on ‘‘ The Increase of Crime in the 
United States’’ which was delivered entirely 
without notes and in a most spirited manner 
was perhaps the most interesting. As it was 
not in writing, however, it was impossible 
to reproduce it here, and the statistics upon 
which it is based are in the main familiar to 
our readers. The remedy advocated by Mr. 
Bausman, viz.: the repression of excessive 
sentimentality of the American people with 
reference to criminals and their punishment, 
and the simplification of criminal procedure 
will command general acquiescence. 

The annual address by Ex-Senator Turner 
was heard with difficulty by many of the 
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audience, but as it contained an account of 
the history of our acquisition of jurisdiction 
over the great Northwest country, it proved 
exceedingly interesting to those within hearing 
distance. As it dealt only indirectly with 
topics of especial legal interest, we decided 
not to publish it in this issue. The annual 
address of the retiring president of the asso- 
ciation, as might be expected from the tem- 
perament of the writer, was unusually sunny 
and optimistic. Devouring our annual dis- 
charge of statutes, state and federal, as re- 
quired by the constitution of the association 
in preparation for the presidential address, 
usually produces a dyspeptic melancholy from 
which this address is a welcome change. 
Owing to its length, we were obliged to cut 
this address somewhat, but have preserved 
the parts which we think will most interest our 
readers. 
he final draft of the code of professional 
ethics was adopted with only slight changes 
in the clause relating to contingent fees. As 
expected, this subject provoked the only 
serious debate in the consideration of the code. 
The discussion fully covered the subject, and 
was clarified by the reading of a very well 
written paper in opposition to the canon 
prepared by a member of the Seattle Bar. 
The clause as finally adopted may be criticised 
as being vague and non-committal. It recom- 
mends, as a check on the admitted abuses of 
the practice, the only satisfactory remedy yet 


proposed — control by the courts; it leaves 
the method of applying the remedy to be 
determined in accordance with the public 


sentiment of each jurisdiction. This on the 
whole is a fair expression of the present senti- 
ment of the Bar, which seems hopelessly 
divided. on the general question of the wisdom 
of permitting contingent fees. It leaves it 
in effect to the sentiment of a given community 
to determine the limitations on such fees. 
This is just, for the demand for contingent fees 
comes less from the Bar than from the public, 
and it does not come alone from the indigent 
public, which is supposed chiefly to benefit 
from them. The speculative spirit that per- 
vades American life, frequently insists that 
compensation for professional service should be 
ahazard. Business men of standing desire to 
place cases on such a basis, at least when they 


permitting such fees is simply an expression 
in our profession of a national characteristic. 
Until public sentiment can be crystallized in 
another form, any drastic prohibition of 
contingent fees will be evaded and ignored. 
Indeed, it was suggested with some force that 
the question is not properly an ethical one, 
but rather a subject for legislation, one that 
has past beyond the domain of conscience 
alone. Despite some skepticism as to the 
positive benefit that may accrue from the 
adoption of this code in the elevation of our 
profession, it should be welcome at least as a 
visible expression of a desire for moral eleva- 
tion. It will express publicly our ideals, so 
that detractors of the profession need have no 
doubt of their existence. 
basis from which further advance may be 
made. While possible to criticise the code 
in form, it evidently represents the average 
opinion of the profession on the subjects with 
which it deals. 


It will serve as a 


The other important work of the meetings 
was the adoption of most of the reeommenda- 
tions of the special committee to suggest 
remedies and formulate proposed laws to pre- 
vent delay and unnecessary costs 1n litigation. 
This committee determined in its first year to 
confine its work to appeals at law in the Fed- 
eral Courts, and recommended a series of 
amendments to the Revised Statutes, of which 
the following were endorsed by the associ- 
ation: 


‘‘No judgment shall be set aside, or new 
trial granted, by any court of the United 
States, in any case, civil or criminal, on the 
ground of misdirection of the jury or the im- 
proper admission or rejection of evidence, or 
for error as to any matter of pleading or pro- 
cedure, unless, in the opinion of the court to 
which application is made, after an examina- 
tion of the entire cause, it shall affirmatively 
appear that the error complained of has 
resulted in a miscarriage of justice.’’—1 U. S. 
Comp. Stat. 715. 

‘“No writ of error shall be issued in any 
criminal case unless a justice of the Supreme 
Court shall certify that there is probable cause 
to believe that the defendant was unjustly 
convicted.”’—1 U. S. Comp. Stat. 575. 


‘‘ No such appeal shall be taken unless a jus- 
tice of the Supreme Court has certified that 
there is probable cause to believe that the 
petitioner in such habeas corpus proceeding is 





are themselves plaintiffs. The practice of 


unjustly deprived of his liberty.’’—1 
Comp. Stat. 595. 


. 
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‘‘Such writ of error in criminal cases shall 
only be allowed by a judge of the Circuit Court 
and shall not issue until he has certified that 
there is probable cause to believe that the 
defendant was unjustly convicted.’’— 29 Stat. 
492; 1 U.S. Comp. Stat. 549. 

‘‘No writ of error returnable to the Supreme 
Court shall be issued in any criminal case, 
unless a justice of the Supreme Court shall 
certify that there is probable cause to believe 
that the defendant was unjustly convicted.”’ 
—26 Stat. 827; 29 Stat. 492; 1 U. S. Comp. 
Stat. 549. 


All of these amendments tend to restrict the 
right to appeal for trivial reasons, and accord 
with the prevailing opinion of the profession. 
The remaining amendment recommended by 
the committee seemed somewhat more radical, 
and aroused much discussion, based apparently 
on a misapprehension as to the effect of the 
clause as now phrased. The proposed amend- 
ment reads as follows: 

‘The trial judge shall, in all cases, submit to 
the jury the issues of fact arising upon the 
pleadings, reserving any questions of law aris- 
ing in the case for subsequent argument and 
decision, and he, and any court to which the 
case shall thereafter be taken on writ of error, 
shall have power to direct judgment to be 
entered for either party mon obstante vere- 
dicto.”’—1 U. S. Comp. Stat. 525. 

It was, therefore, re-committed for further 
consideration. It is said, however, that Penn- 
sylvania has recently adopted a statute simi- 
larly worded, which has proved entirely sat- 
isfactory in its operation. Although it is 
really a reversion to old common law practice, it 
differs so much from the modern practice to 
which we are accustomed that it may be well 
thatit should be given further c« sideration, and 
that the meaning of the clause should be made 


unmistakeable. The work of this important 





committee commences auspiciously, and it is 
to be hoped that a busy Congress may be 
stimulated by it to commence a sensible simpli- 


fication of our antiquated and expensive 
federal judicial machinery. 
The annual dinner was held on Friday 


evening, at the New Washington Hotel where 
the meetings had been conducted and owing 
to the excessive length of some of the aft 
dinner speeches, the purpose of which 

authors had evidently mistaken, was prolon 
to a late hour. The speeches of Congr 
man Cushman of Tacoma, and of Mr. Wocds 
of Portland, Oregon, with the admirably brief 
address of the incoming president, Mr. Leh- 
mann, and the charming speech of Mr. Bedwell, 


T- 
the 
d 


S- 


the representative of the British Columbia 
Bar, were of a high order. A pleasant feature 
of the dinner was the presentation to the 


energetic treasurer, Mr. Wadhams, of a loving 
cup by Judge Crosby of Iowa, on behalf of 
members of the association and their guests, 
who enjoyed the delightful journey by special 
train through the Canadian Mountains on their 
way to the meetings, for the comforts and 
conveniences of which they were indebted t 
Mr. Wadhams and his faithful assistants. 

At the close of the meetings, many members 
enjoyed a two-days excursion by steamer on 
Puget Sound, to Victoria, B. C. Here the 
party were guests of the lawyers of British 


tne 


O 


Columbia. They were met by carriages 
and taken for a drive through the capital of 
the Province. In the evening an informal 


reception enlivened by singing and speech- 
making closed the festivities. On the following 
Monday, those who were returning through 
Portland, Oregon, were most hospitably enter- 
tained by the members of the Bar in that city 
at the Commercial Club. 
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CURRENT LEGAL LITERATURE 





This department is designed to call attention to the articles in all the leading legal periodicals of the preceding 
month and to new law books sent us for review 





Conducted by WiLi1am C. Gray, of Fall River, Mass. 


In Mr. Baty’s article on Professor Westlake’s views on war we find a clever use of the 
philosophy of Mr. Dooley to drive home a legal argument, and learning and humor make a 


strong team. 


Richmond’s analysis of the effect of some 


Another article deserving of special notice this month is Mr. Maurice W. 


important Privy Council decisions on the 


interpretation of the Torrens System in New Zealand. 





AIRSHIP LAW. “ Aerial Navigation,” by 
Charles C. Moore, Law Notes (V. xii, p. 108). 
A timely reprint of an article published in Law 
Notes for August, 1go0, suggesting some 
problems likely to arise when airships become 
common. 

ATTORNEYS. ‘“ Rules Relating to the Ad 
mission of Attorneys in Madras,’ editorial, 
Madras Law Times (V. iv, p. 9). 

BIOGRAPHY. ‘ Hubert De Burgh, Judge 
and Statesman,’ by Charles Morse, The 
Canadian Law Times and Review (V. xxviii, 
pp. 579 and 689). Appreciative study of the 
Chief Justiciar of King John and Henry III. 
CONSTITUTIONAL LAW (Police Power). 
Validity of a Statute Providing that Accept- 
ance from Relief Association shall be no Bar 
to an Action for Damages,’’ by F. A. Beecher, 
Central Law Journal (V. 1xvii, p. 143). 

“In a recent case in Iowa (McGuire v. 
Chicago, etc., R. Co., 108 N. W., Rep. 102) 
where a statute providing that under certain 
circumstances railroad companies shall be 
liable in damages to its employees, and that in 
such case contract of insurance, relief, 
benefit, or indemnity, shall be available to the 
company as a defense to an action by the 
employee for the recovery of such damages, 
the court held that it operated equally on all 
railroad companies within the state, that it 
constituted a proper subject of classification, 
and therefore was not unconstitutional, as a 
violation of the equality clause of the federal 
constitution, and that it was a proper exercise 
of the police power of the legislature, and 
therefore was not objectionable as an uncon- 


“ 


no 





stitutional restriction on the railroad’s liberty 
of contract. 

In Shaver v. Pennsylvania Co., ‘‘ where a 
similar statute was involved, the court held 
the contract valid and the statute void. The 
facts in both cases are similar.”’ 

The article discusses the principles involved, 
giving numerous citations, and points to the 
conclusion that such statutes valid 
exercise of the police power. 

CRIME. ‘Heredity, Education and Crime,”’ 
by Lex, Law Magazine and Review (V. xxxiii, 
p. 412). A review and commentary upon a 
recent book by Albert Wilson, M.D., entitled 
‘Education, Personality and Crime.”’ 

CRIMINAL LAW (Blasphemy). ‘‘ The Eng- 
lish Law of Blasphemy,” by Francis Watt, 
Bombay Law Reporter (V. x, p. 137). Dis- 
cussing the present uncertain state of the 
English law of blasphemy and expressing the 
hope that the following 
recognized as the law: 


are a 


principle will be 

“If a religious discussion either provokes 
or obviously tends to provoke, in fact not in 
theory, a breach of the peace, or public dis- 
order of any kind, let it be put down, and let 
those who caused it receive proper punish- 
ment, but let the reason of that punishment 
be made perfectly clear. Discussion, even on 
the most solemn subject, should be encouraged 
rather than suppressed.”’ 

CRIMINAL LAW (History). ‘‘ The Develop- 
ment of the Administration of Law in Eng- 
land,’”’ Canadian Law Times and Review 
(V. xxviii, p. 596). Criminal procedure is 
described in this installment. 
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CRIMINAL LAW (Probation). ‘‘ The Proba- 
tion of Offenders, Act 1907: An Appreciation 
and a Criticism,’”’ by Hugh R. P. Gamon, Law 
Magazine and Review (V. XxXiii, p. 433). 

EMINENT DOMAIN. “The Effect upon 
the Exercise of the Right of Eminent Domain 
of the Intermingling of a Private with a Public 
Use,” by Robert L. McWilliams, Central Law 
Journal (V. Ixvii, p. 199). 

EMPLOYER’S LIABILITY. ‘“‘ The Em- 
ployers’ Liability Acts and the Assumption 
of Risks in New York, Massachusetts, Indiana, 
Alabama, Pennsylvania, Colorado, England; 
and including the Federal Act,” by Frank F. 
Dresser, A.M., of the Massachusetts Bar, 8vo. 
(V. ii, pp. vi, 630), The Keefe-Davidson Com- 
pany, St. Paul, Minnesota, 1908. In recent 
years tort litigation has increased enormously ; 
and at the present day it threatens to engage 
the attention of the law courts almost to the 
exclusion of every other class of business. A 
considerable part of the tort litigation consists 
of cases brought against employers of labor 
by employees who have been injured in the 
course of their work. Statutes are being 
passed, and existing statutes are being 
amended, further to insure the rights of 
employees; and decisions of the highest courts 
are constantly adding to the body of the law. 
Mr. Dresser’s book at its publication in 1902 
was one of the earliest and most useful of the 
legal text books covering this expanding sub- 
ject, and it made a recognized place for itself. 
But in a branch of the law such as that of 
employers’ liability which is constantly expand- 
ing and enlarging, a book to remain useful 
must frequently be brought to date. This has 
been done with Dresser’s ‘‘ Employer’s Lia- 
bility ’’ by the compilation of a new volume 
called volume two. It cannot be called a 
second edition. The text of the first edition 
has been left unchanged. The plan of the 
author is, by using the same section and page 
numbers, to make available for users of the 
original work the decisions and changes in 
the law since 1902. Volume two, therefore, 
is in the nature of notes to volume one. The 
scheme has been well carried out. An exam- 
ination shows that the cases down to January, 
1907, have been carefully collected and written 
into the text. By the use of the two volumes 
the practitioner may be tolerably sure that he 





has covered the cases within the field of 
employer’s liability. It is to be hoped, how. 
ever, that the learned author will find time 
amid his active professional labors to rewrite 
the whole work within a few years, combining 
what he has done, and giving the profession 
the benefit of his judgment and opinion on the 
law as it is to-day. S. H. E. F. 


INTERNATIONAL LAW (War). “‘ Pro- 
fessor Westlake on War,” by Thomas Baty, 
Law Magazine and Review (V. xxxiii, p. 451), 
Disagreeing with Professor Westlake’s theory 
put forth in “ International Law, Part II, 
War,” that to constitute war there must be an 
intent to make war, on the part of at least one 
party. By this theory no acts of unlawful 
violence are in themselves war and the seizure 
by Russia of Bessarabia ‘‘as a material 
guarantee ”’ is expressly instanced. Mr. Baty 
says: 

“* Would anyone, not an international lawyer, 
think that one country can forcibly invade the 
territories of another, occupy its cities, and 
expel its garrisons, without being at war with 
it? Would it on the other hand enter into the 
mind of anybody to conceive that Russia, in 
such a case, was not intending to ‘ contend’ 
with Turkey ‘by force?’ When Louis XIV 
invaded the Palatinate, ‘ sans que la paix soit 
rompue. de notre part,’ no such hypocritical 
expressions of intention to keep the peace 
could be supposed to outweigh the obvious 
fact that he was breaking it. 

“This heresy, which perhaps may be styled 
the Ludovican (and which has gained much 
support of late years), of admitting that so 
long as a state disclaims the idea of going to 
war it may do what it likes without being at 
war, unless and until the worm on which it has 
trodden turns, is particularly dangerous. It 
is unjust to the assailant —for it brands as 
brutal violence what should have been lawful 
war. It is unjust to the assailed — for it 
gives the assailant all the advantages of 
neutrality and all the benefits of belligerency. 
It is unjust to the neutral — for it throws on 
him the impossible duty of examining the real 
intentions of his neighbours. Is it replied that 
the assailed state can declare war, or by open 
resistance begin it? It can, if it prefers anni- 
hilation to the infliction of indefinite damage. 
What is such a privilege worth? An astute 
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assailant will always trade on the unlikelihood 
of its being used. There is no need, and there 
is grave danger in trying, to amend the defini- 
tion of Grotius by a reference to the special 
aims of the assailant. The plain fact that he 
is interfering with his neighbour’s territory, 
and avowedly prepared to overcome any 
resistance by force of arms, constitutes the 
status per vim certantium, however little he 
wishes or supposes that actual physical con- 
flict will be the outcome.” 

In enforcing his argument Mr. Baty quotes 
Mr. Dooley: 

‘Th’ dillygate fr’m Chiny arose, an’ says 
he: ‘I’d like to know what war is. What is 
war anyhow? ... Is it war to shoot my aunt?’ 
says th’ dillygate fr’m Chiny. Cries of ‘ No! 
no! ‘Is it war to hook my father’s best hat 
that he left behind him when he bashfully 
hurried .away to escape th’ attintions iv 
Europeen sojery?’ hesays. ‘ Isrobbery war? ’ 
says he ...‘ I’d like to go back home an’ tell 
them what war really is. A few years back ye 
sint a lot iv young men over to our part iv th’ 
worruld an’ without sayin’ with ye’er leave or 
by ye’er leave they shot us an’ hung us up by 
our psyche knots, an’ they burned down our 
little bamboo houses. Thin they wint up to 
Pekin, set fire to th’ town an’ stole ivrything 
in sight. I just got out at th’ back dure in 
time to escape a jab in th’ spine fr’m a German 
that I never see before. ... Was that war, or 
wasn’t it?’ he says. ‘It was an expedition,’ 
says th’ dillygate fr’m England, ‘to serve th’ 
high moral juties iv Christian civvylization.’ 
‘Thin,’ says th’ dillygate fr’m Chiny, puttin’ 


on his hat, ‘I’m f’r war,’ he says. ‘ It aint so 
rough,’ he says. An’ he wint home.” 
JURISPRUDENCE (Mussulman). “ TIn- 


fluence of Custom on Mussulman Jurispru- 
dence,”’ by S. Vencatachariar, Allahabad Law 
Journal (V. v, p. 217, continued from p. 207). 

JURISPRUDENCE (India). ‘‘ Chanakya’s 
Arthasastra,’”’ by R. Shama Sastry, Mysore 
Review (V. iv, p. 344). Giving the law of 
inheritance and buildings. 

LAW’S DELAY. ‘ The Law’s Delays,” by 
W. Bourke Cockran, Ohio Law Bulletin (V. 
lili, p. 351). 

LEGAL ETHICS. “Modern Municipal 
Conditions and the Lawyers’ Responsibility,” 








by A. Leo Weil, Albany Law Journal (V. 1xx, 
p- 193). This paper read before the Penn- 
sylvania Bar Association at Cape May, June 24, 
is a plan for a higher standard of responsibility 
toward the community on the part of eminent 
counsel for public service corporations, and 
calls for professional condemnation of those 
who devote their talents to enabling such 
corporations to get franchises of enormous 
value without compensation to the community. 


MECHANICS’ LIENS (Jamestown Exposi- 
tion). ‘‘ Will a Mechanic’s Lien Lie Against 
the Property of the Jamestown Exposition 
Company?”’ by Thomas W. Shelton, Central 
Law Journal (V. Ixvii, p. 163). Discussing 
the point raised that such a lien will not lie 
because the exposition company is a private 
corporation. 


PRACTICE. ‘Organization of a Legal 
Business. XII. Collection Department,” by 
R. V. Harris, The Canadian Law Times and 


Review (V. xxviii, p. 605). 


PRACTICE (Right of Appeal). ‘‘ Reversals 
for Technical Reasons,’”’ by Thomas J. John- 
ston, Law Notes (V. xii, p. 105). Examining 
statistics from several widely distributed 
states and from the federal courts, Mr. John- 
ston shows that of 145,500 cases there were 
3,000 appeals which resulted in 750 reversals, 
the percentage of appeals and of reversals 
being respectively 2.13 and 0.518. From 
these figures Mr. Johnston concludes that 
the outcry against reversals for ‘‘ technical 
reasons,’’ of which a good deal has been heard 
lately and which was embodied in one of 
President Roosevelt’s messages to Congress, is 
all moonshine, the utterance of well-meaning 
but ignorant persons and of demagogues. 
Mr. Johnston declares the remedy for the law’s 
delays is not to be found in restriction of the 
right of appeal. He finds the real evils to be: 

“Crowding of calendars by unnecessary 
motions; appeals on practice questions, leading 
to long delays; a foolish rigidity of practice, 
fixed by statute; stays of the action of one 
judge obtained from another, sometimes by 
false pretences, and the like, are practical 
denials of justice. Our federal courts, left 
substantially to make their own practice upon 
certain broad lines, transact with relatively 
few judges a large business, and are up with 
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their calendars when the long vacation arrives; 
a jury case put on the calendar is tried in three 
months or so. Our state courts, bound hand 
and foot by statute, like a man set to play 
tennis in a plaster cast, are years behind ; about 
twenty-seven months between issue and trial. 
These are the things to remedy; enable the 
courts to transact more business, and cease the 
attacks upon them; these do no good whatever, 
and undeniably they do immense harm.”’ 


PRACTICE. ‘‘ The Organization of a Law 
Office,”” by R. V. Harris, Canadian Law Times 
and Review (V. XXViii, p. 705). 

PROCEDURE (Federal). ‘‘ Some Misappre- 
hensions as to Federal Procedure and Juris- 
diction,’’ by Henry C. McDowell, Virginia Law 
Register (V. xiv, p. 321). A paper of much 
practical value to lawyers in all states, although 
primarily intended for Virginia practitioners. 

REAL PROPERTY (Effect of Torrens Sys- 
tem). ‘‘ The Indefeasibility of Registered 
Proprietorship,” by Maurice A. Richmond, 
Commonwealth Law Review (V. v, p. 193). 
This article is an analysis of the Privy Council 
case of The Assets Company, Ltd.,v. Mere Rohi 
({1905] A. C. 176), and two other cases decided 
by the same judgment, of importance to all 
interested in the Torrens System. These cases 
must be taken to have finally settled some 
exceedingly important questions as to the 
effects of registration of title under the Torrens 
Acts in force in the Australasian colonies. The 
complication of facts in each case, the number 
of points raised, the special technicalities of 
New Zealand native land law involved, are 
carefully explained and the author’s view of 
the effects of the decisions is summarized as 
follows: 

‘‘r, In order to impeach a title registered 
under the Torrens Act on the ground of fraud, 
it is necessary to show actual fraud (2.e., dis- 
honesty of some sort, as distinguished from 
constructive or equitable fraud) on the part 
of the person whose title is attached or of his 
agents ([1905] A.C. 210, 212), or actual fraud 
on the part of an earlier registered proprietor 
(or of his agents) from whom the title attacked 
has been derived by a voluntary transaction 
or transmission, or by a series of transactions 


or transmissions, none of which has been bona 
fide for value.” 





The latter part of this proposition is 1 
derived from the decisions reviewed, but 
follows from the express provisions of the 
acts and from plain principle. A bona fide 
purchaser for value of registered land must 
have the power of giving a good title either to 
a purchaser for value or to a volunteer even 
the latter has knowledge of the prior frau 
“Otherwise the indefeasibility of his ti 
would be largely unreal and its value largely 
destroyed.” 


“2. The rule stated in the last paragraph 
applies (so far as it is in terms applicable) to 
the case of the first holder of a certificate of 
title under the act (at all events if he is himself 
a purchaser for value), as fully as it does to a 
registered purchaser for value from a prior 
registered proprietor ([1905] A. C. 202, 210 

‘3. The fraud which must be proved 
order to invalidate the title of a registercd 
purchaser for value, whether he bought fr 
a prior registered proprietor or is himself t 
first holder of a certificate of title, must be 
brought home to the person whose registered 
title is impeached, or to his agents. Fraud 
persons from whom he claims does not affect 
him unless knowledge of it is brought home to 
him or his agents. The mere fact that he 
might have found out fraud if he had been 
more vigilant and had made further inquiries 
which he omitted to make, does not of itself 
prove fraud on his part. But if it be shown 
that his suspicions were aroused, and that 
abstained from making inquiries for fear of 
learning the truth, fraud may properly 
ascribed to him ([1905] A.C. 210). And tl 
effect is the same, of course, if there is similar 
conduct on the part of his agents. 


sé“ 


4. Where a document is produced to t! 
registrar, which is upon the face of it a good 
statutory authority for bringing land unde 
the act and issuing a certificate of title (in lieu 
of Crown grant) to the person producing 
and the person producing it honestly believes 
it to be a genuine document which can 
properly acted upon, and the registrar brings 
the land under the act and issues a certificate 
of title accordingly, the registered title so 


obtained cannot be impeached (even as against 
the first holder of the certificate) on the 
ground that the document produced as 
authority was in fact void for non-compliance 
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with statutory conditions precedent to its 
issue ([1905] A. C. 201-5). It cannot, at all 
events, be impeached on that ground at the 
suit of a rival claimant merely. It may, 
perhaps, be impeached at the instance of the 
Crown or in an action to which the Crown is a 
party (ibid. 202-3). 

‘5. Where land held under a particular 
class of title is already under the act, and an 
instrument, executed by the registered pro- 
prietor and purporting to be a memorandum 
of transfer of his interest, is produced to the 
revistrar for registration, and the person in 
whose favor it is made and who produces it 
for registration honestly believes it to be a 
genuine document properly be 
acted upon, and the registrar acts upon it and 
registers it, the registered title so obtained 


which can 


cannot be impeached (even as against the 
immediate transferee) on the ground that the 
memorandum of transfer was, under a statute 
regulating the alienation of land of that 
particular class of title, a void instrument, and 
ought not, therefore, to have been registered 
([1905] A. C. 206, 211-12). 

6. Where land has been de facto brought 
under the provisions of the act under such cir- 
cumstances as those stated in paragraph 4, it 
is ‘land under the provisions of the act ’ within 
the meaning of the sections protecting the 
of the registered proprietor of ‘land 
The regis- 


estate 
under the provisions of the act.’ 
tered proprietor cannot, in such a case, be 
deprived of the benefit of registration on the 
ground that the land is not ‘land under the 
provisions of the act’ within the meaning of 
those sections, not being de jure under the act, 
or not having been validly brought under the 
act ([1905] A. C. 202). 

‘7. Neither in the case stated in paragraph 
4 nor in the case stated in paragraph 5 can the 
person obtaining the registered title be treated 
as a trustee for the persons who would be 
entitled if he were not registered. To treat 


REMINISCENCES. Reminiscences 
of a Court Reporter,” by A. H. Crawford, 
Canadian Law Times and Review (V. xxviii, 
Pp. 728). 


‘* Some 


SALES (Scotland). ‘‘ Some Recent Develop- 
ments in the Scottish Law of Sale,’ by Richard 
Brown, Law Magazine and Review (V. xxxiii, 





p- 428). 

SURETYSHIP. “ Liabilities of Heirs and 
Estate of Co-Sureties for Breach of Bond,” 
by John Hipp, Central Law Journal (V. \xvii, 
p. 124). 


TELEGRAPH COMPANIES (Liability for 
Mistakes). ‘‘ Regulation of Telegraph Com- 
panies,” by M. 
Times and Review (V. xxviii, p. 675). 
marizing the English, Canadian and American. 


J. Gorman, Canadian Law 
Sum- 


TORTS (Misrepresentation). 
Misrepresentation,’’ by George S. 
Canada Law Journal (V. xliv, p. 513). Dis- 


te Liability for 
Holmested, 


cussing the English and Canadian cases on the 
subject. 

TRUSTS (Perquisites). ‘‘ The 
of a Trustee,” by A. J. P. Menzies, Scottish Law 
Review (V. xxiv, Pp. Examining the 
Scotch and English law. 


Perquisites 


E71). 


TRUSTS (Common Law Remedy). ‘“ Trust 
Bursting Under the Common Law,” by George 
D. Talbot, Central Law Journal (V. 1xvii, 
p. 181). Describing the recent complaint of 
the attorney general of Colorado brought under 
the common law against a combination of 
manufacturers, wholesalers and retailers, the 
object of which was to fix the prices of certain 
food products. The defendants’ demurrers 
were overruled and a permanent injunction 
The writer is of the opinion that the 
efficacious 


issued. 
common law provides a 
remedy in such cases than statutes, often 
carelessly and inartificially drawn. 


more 


UNIVERSITIES (England). ‘‘ The Law of 





him as a trustee would be to do the very thing 
which registration was designed to prevent 
([1905] A. C. 204-5). 





the Universities. II. Prerogative and Legis- 
lation,’’ by James Williams, Law Magazine and 
Review (V. XxXXiii, p. 399). 





THE GREEN BAG 





NOTES OF THE MOST IMPORTANT RECENT CASES 
COMPILED BY THE EDITORS OF THE NATIONAL 
REPORTER SYSTEM AND ANNOTATED BY 
SPECIALISTS IN THE SEVERAL SUBJECTS 








(Copies of the pamphlet Reporters containing full reports of any of these decisions may be secured from the West Publishing 
Company, St. Paul, Minnesota, at 25 centseach. In ordering, the title of the desired case should be given as 
well as the citation of volume and page of the Reporter in which it is printed.) 


ACTION. (Splitting Causes of Action.) U. S. 
C. C. Mass.— Plaintiff in Flanders v. Canada, 
A. & P.S.S.Co., 161 Fed. Rep. 378, was employed 
by defendant as general agent for a period of five 
years at a salary of $3000 per year. After serv- 
ing for a little over six months he was discharged. 
Soon thereafter he brought action for such damages 
as he had then sustained and such as might accrue 
“but without prejudice 


up to the time of trial 
to his right to bring subsequent suit or suits for 
damages accruing after the trial of this cause.’’ 
Counsel agreed as to the amount of damages if 
plaintiff should be held entitled to recover at all 
on the theory of the complaint that the action 
was for wages and interest thereon to time of 
verdict. Judgment was rendered in favor of 
plaintiff and he thereafter brought another action 
similar to the first for wages subsequent to ver- 
dict in the first suit. It was contended by 
defendant that there originally existed but one 
cause of action which could not be divided and that 
plaintiff’s first judgment was a bar to further relief. 
The court said that as defendants had raised no 
objection to the theory of divisibility of causes of 
action in the former suit it would not be sus- 
tained in the second. 

AGRICULTURE. (Destruction of Infected 
Fruit.) Wash.-— The decision of the Washington 
Supreme Court in Shafford v. Brown et al., 95 
Pac. Rep. 270, though short and concise, disposes 
of some questions of especial interest to fruit 
growers. Plaintiffs were the successors in interest 
to the owners of apples which defendant Brown, 
acting as county fruit inspector, and defendant 
Huntley, as state commissioner of horticulture, 
had ordered destroyed because of being infected 
with pests alleged to be dangerous to the fruit 
interests of the state. It was conceded that the 
statute under which Brown acted was unconstitu- 
tional, but the court said he doubtless acted on 
the supposition that it was valid, and as the owners 
of the fruit appealed from his 
evidently thought the same; that the affirmative 
defense to which demurrer was interposed alleged 


decision, they 


the infection and necessity of destruction; that 





assuming such to be the facts, the owners c 
not have been injured by Brown’s act, as there 
no question as to the authority of Huntley, 
also condemned the fruit. The judgment o 
ruling the demurrer to the answer was theret 
affirmed. 


APPRENTICES. (Construction of Contract 
Apprenticeship.) Colo.— A contract binding 
an apprentice is construed in Denver Enginec: 
Works Company v. Newman, 95 Pac. Rep. 175 
an opinion by the Colorado Supreme Court. 
contract provided for services by defendant in er: 
at varying rates during an apprenticeship of { 
years and thirty days and for the payment « 
hundred dollars additional at the expiration of 1 
term of service. Each year was to consist of 
days of 10 hours each, thus making a total of 12 
hours. After having worked 11,5394 hours, a] 
of which was ata salary which the company | 
voluntarily increased above the contract pr 
defendant in error was told that his time of 
prenticeship had expired but that on account of t 
increase in his wages he was not entitled to 1 
promised payment of a hundred dollars ext: 
specified in his contract. Later on he was t 
that a mistake had been made and that his ti 
had not expired. It was shown that he had b 
at the company’s shops for four years and t 
months and performed all services required of hit 
It was contended, however, that the contract | 
entire, so far as the number of hours’ service 
concerned, and that it could only be discharged 


performance of the full 12,300 hours. The cout 


re 


said that such a construction would enable the 


company to prolong the contract indefinitely 
limiting the number of hours per day, and th 
having been at the place of business and read 
to perform during the period stated, the perfor: 
ance wascomplete. The increase of wages, havin: 
been voluntarily made, was held to not affect t! 
right to the extra hundred dollars. 


ATTORNEY AND CLIENT. 
Court.) Mich. — The 


failure of attorneys t 





. 


(Contempt of 


) 


appear at the time set for trial was held by the 
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Supreme Court of Michigan to constitute con- 
tempt of court under the circumstances of the 
case in In Re McHugh et al., 116 N. W. Rep. 459. 
Defendants were employed for the defense in a 
murder trial and on denial of an application for 
postponement were told that the case must be 
tried at that term and that they must be ready to 
proceed at a day mentioned less than a week 
later. Neither of them at first appeared on that 
day, but subsequently one of them came and 
argued a motion for continuance, which was 
denied, though they were allowed three days more 
time. Instead of appearing in court at the latter 
date set for trial, defendants went to Canada. 
An order was then issued for their arrest for con- 
tempt. A few days later they voluntarily appeared 
in court and offered testimony to explain their 
absence. The trial their 
insufficient and imposed a fine of $250 on each 


court held excuse 
with an additional punishment of 30 days in jail 
for one of them. The Supreme Court affirmed 
the decision of the lower court. 


This case is clearly right on principle and is in 
accord with the decided weight of authority, 
much of which is referred to by the court in its 
decision. The principle is similar to that which 
underlies the power of a court to punish sum- 
marily for certain classes of contempts, the fact 
that the act so dealt with may also be a crime 
and punishable as such, being immaterial. (2 
Bish. New Cr. L.§ 241). The power to preserve 
the orderly administration of the law and the 
power to see that officers of the court so inti- 
mately associated with the administration of the 
law as are attorneys, are properly qualified, 
morally and otherwise, for the exercise of their 
duties, are inherent in the courts. 
would have to be extremely clear to vest in another 
department of government the right to affect the 
exercise of such necessary and salutary control. 


H. A. B. 


ATTORNEY AND CLIENT. (Pardon of Attor- 
ney — Effect on Disbarment.) Ky.—M. C. 
Nelson, an attorney practicing in the Kentucky 
courts, was indicted for forgery and plead guilty. 
Very shortly thereafter he was pardoned by the 
governor. On filing his pardon in court he was 
ordered released from custody, but at the same 
ime was cited to appear and show cause why he 
should not be disbarred. He then refiled the 
pardon, claiming to be absolved thereby from 
The trial court held 
the pardom no defense, and he appealed to the 
Court of Appeals. The decision of that tribunal 
afirming the judgment of the lower court is 
reported in 109 S. W. Rep. 337, under the title 
Nelson v. Commonwealth. The court said that 
honesty and good character being requisites to 


all results of his conviction. 





A statute | 








the right to practice law were not restored by 
pardon, and as the court had power independently 
of statute to disbar attorneys practicing therein, 
the disbarment was not conditioned on conviction 
of crime and was not affected by the pardon. 
Several other disbarment cases and decisions 
involving the effect of pardons are cited in the 
opinion of the court. 

CARRIERS. (Injuries to Passenger — Res Ipsa 
Loquitur.) Utah.— The meaning and applica- 
tion of the doctrine of res tpsa loquitur is rather 
discussed by the Utah 
Salt Lake City R. Co., 
95 Pac. Rep. 363, in connection with an action 


puzzling at times. It is 
Supreme Court in Paul v. 


for injuries to a passenger alighting from a street 
car. Counsel for plaintiff contended that under 
the doctrine referred to all that was necessary to 
prove in order to make out a prima facie case 
were the facts that plaintiff was a passenger and 
that she was injured while alighting. The court 
declined to go that far, but said that if it were 
proved that she was injured by the moving of 
the car while alighting, the presumption would 
arise that the movement was due to the negligence 
of the company. The general rule is stated to be 
as follows: ‘“*To show merely that an accident 
occurred and that an injury was sustained by a 
passenger is not enough. It must further be 
made to appear that the injury was caused by 
something which, at the time it occurred, was in 
the care, custody, or under control of the carrier, 
or in some way connected with or related to his 
transportation of eo 


business in the passengers. 


A former opinion in the same case reported in 
83 Pac. Rep. 563,jand the 
S. FP. Lb. &. & S. L. R. Co: (Utah), 93 Pac. 271, 
and Price v. St. L. I. M. & S. Ry. Co., 75 Ark. 
491, 88 S. W. 578, 112 Am. St. Rep. 79. are cited 


cases of Dearden 


‘ ‘ 
as upholding the doctrine as above enunciated. 


The doctrine of Res Ipsa Loquitur has been the 
subject of much contention, and has been widely 
discussed by the Massachusetts Court. The lan- 
guage in Feital v. Middlesex Railroad Company, 
109 Mass. 398, seems to be the basis of the later 
opinions, and we find the doctrine gradually 
developed in the following cases: 

Graham v. Badger, 164 Mass. 42. 41 N. E. 61. 

Harriman v. Reading, etc., Ry. Co., 173 
Mass. 78. 53 N. E. 156. 

Buckland v. N.Y., N.H. & H. R.R. Co., 181 
Mass. 3. 62 N. E. 955. 

Savage v. Marlboro’ St. Ry. Co., 186 Mass. 
203. 71 N. E. 531. 

Hebblethwaite v. Old Colony St. Ry. Co., 
192 Mass. 295. 

Magee v. N.Y., N.H. & H. R.R. Co., 195 
Mass. III. 

Minihan v. Boston Elevated Ry. Co., 197 
Mass. 367. 
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Comparing the language of the court in the 
Utah case above quoted with the doctrine of otr 
own Commonwealth it would seem that the 
Western state had gone much too far. The 
so-called ‘“‘ elevated space ’’ cases 

Willworth v. Boston Elevated Ry. Co., 188 
Mass. 220, 
Hilborn v. Boston Elevated Ry. Co., 191 
Mass. 14, 
Hawes v. Boston Elevated Ry. Co., 192 Mass. 
324, 
cannot possibly be reconciled under such a doc- 
trine, yet those decisions have met with repeated 
approval. The “ jerk, jar and jolt ’? cases which 
have been so frequently before the Full Bench are 
entirely inconsistent with the theory of the Utah 
Bench. 
Byron v. Lynn & Boston St. Ry. Co., 177 Mass. 
303. 58N.E. 1015. 
Timms v. Old Colony St. Ry. Co., 183 Mass. 
193. 66N. E. 197. 
Weinschenk v. N.Y., N.H. & H. R.R. Co., 
190 Mass. 250. 
Foley v. Boston & Maine R.R., 193 Mass. 332. 
Jameson v. Boston Elevated Ry. Co., 193 
Mass. 560. 
Sanderson v. Boston Elevated Ry. Co., 194 
Mass. 337. 

In the cases above cited the whole situation was 
under the care, custody or control of the carrier, 
or was caused by something connected with or 
related to the transportation of passengers, but 
the court held that there was not enough evi- 
dence to make out a prima facie case. 

Res Ipsa Loquitur applies only where the entire 
situation is under the exclusive care, custody and 
control of the carrier plus the fact that the acci- 
dent is of a kind such as does not commonly 
happen except in consequence of negligence. It 
must be shown that some appliance failed to do 
that which it was expected to do, that some 
employee failed in the performance of a duty, or 
that conditions were improper for the work being 
done. 

Graham v. Badger, 164 Mass. 42. 41 N. E. 


61. 
Magee v. N.Y., N.H. & H. R.R. Co., 195 
Mass. III. 


To say that a prima facie case had been made 
out if it merely appears that an accident occurred, 
and that an injury was sustained by a passenger, 
and “that the injury was caused by something 
which at the time it occurred was in the care, 
custody or control of the carrier, or in some way 
connected with or related to his business in the 
transportation of passengers ’? would go so far as 
to make the carrier an insurer of its passengers. 

Mm. J. &. 


COMMERCE. (Freight Rates on Goods Shipped 
from Foreign Country.) Wash.— The validity 
of a special agreement relating to freight rates on 
goods shipped from Norway to Seattle came up in 





Fisher v. Great Northern Ry. Co., 95 Pac. Rep. 77. 
The railroad company published a schedule of 
rates required by the interstate commerce act in 
which the charges on canned goods from Stavanger 
Norway, to Seattle were placed at $1.31 per 100 
pounds. Coupled with this was the statement 
that such rate would only be protected when the 
ocean charges were such as to leave a minimum 
of 75 cents per hundred to be properly apportioned 
among the railroads transporting from the :ca- 
board to Seattle. While this schedule was 
posted, the defendant company entered into a 
special agreement with plaintiff for carriage of 
canned goods between the points named at a 
rate of 85 cents per hundred pound. When the 
goods arrived delivery was refused unless plain- 
tiff would pay charges amounting to $1.137 jer 


hundred, being 75 cents plus an ocean rate of 35.7 
cents which was claimed to be the best that could 
be obtained, and that under the interstate ccom- 
merce act the published rate would prevail over 


any special agreement. The court held that the 
agreement was not necessarily in violation of the 
statute and in the absence of proof that occan 
competition did not justify it, would be upheld. 


CONSTITUTIONAL LAW. (Due Process of 
Law in Assessment for Public Improvemenis.) 
U. S. Sup. Ct.— An important decision on the 
constitutional requirements of proceedings {or 
public improvements and the assessment of 
expenses thereof was handed down by the United 
States Supreme Court in Londoner v. Denver, 
28 Sup. Ct. Rep. 708. Proceeding under the 
Denver city charter, the board of public works 
transmitted to the city council a resolution and 
form of ordinance authorizing certain improve- 
ments. The ordinance was thereupon enacted 
and by its terms undertook to determine in 
substance that a proper petition had been filed 
and necessary preliminary proceedings had. ‘The 
city charter makes such a determination as to 
preliminary petition conclusive. After comple- 
tion of the work. notice that objections would be 
heard if filed within thirty days was published but 
no place or time of hearing was specified. Written 
objections were filed in accordance with the 
notice. The council acting as a board of equali- 
zation thereafter met and proved the apportion- 
ment of the assessments, and later on, sitting as 
a council, passed an assessment ordinance. No 
hearing was given to the property owners at any 
stage of the proceedings other than on the written 
objections referred to above, and there was no 
opportunity for argument or oral proof. The 
Supreme Court of Colorado had held the pro- 
ceedings valid in Denver v. Kennedy, 33 Colo. 
80, 80 Pac. Rep. 122, 467, and Denver v. Dumars, 
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33 Colo. 94, 80 Pac. Rep. 114. The United States 
Supreme Court held that there was no constitu- 
tional objection to the law making the decision 
of the council conclusive on the question of the 
sufficiency of the preliminary petition, but that 
at some stage of the proceedings property owners 
must be given opportunity to appear and be 
heard, and that failure in this regard rendered the 
assessment invalid. 

COPYRIGHTS. (Infringement.) U.S.Sup. Ct. — 
Publishers and the general reading public will 
find matters of interest in the opinion of the 
United States Supreme Court in Bobbs-Merrill 
Co. v. Straus, 28 Sup Ct. Rep. 722. Plaintiffs 
were publishers of a copyrighted book in which 
they inserted immediately below the copyright 
notice the following: ‘* The price of this book 
at retail is $1 net. No dealer is licensed to sell 
it ut a less price, and a sale at a less price will be 
treated as an infringement of the copyright. 
The Bobbs-Merrill Company.”’ 

’efendants purchased copies of the book from 
wholesale dealers with knowledge of the above 
notice but without agreeing to be bound thereby. 

hey then sold them at 89 cents each. Plain- 
tiffs sought to restrain continuation of the sales, 
but their bill was dismissed by the circuit court 
an its decree affirmed by the circuit court of 
appeals. They then appealed to the Supreme 
Court, but were again unsuccessful. The court 
said that while the right to multiply and sell 
copies in the first instance was secured by the 
copyright law, the right to ‘‘ vend” given by 
section 4952 of the Revised Statutes could not 
be construed as attaching to the book after title 
had passed from the owner of the copyright nor 
could such an effect be brought about by the 
notice above referred to. 


CRIMINAL LAW. (Exclusion of Witnesses.) 
Cal. Ct. of App. —The California Court of Appeals 
in People v. Oliver, 95 Pac. Rep. 172, holds that 
it is entirely proper for the trial court in a criminal 
prosecution to refuse to exclude from the court 
room a witness who is an officer active in the 
prosecution and who remains for the purpose 
of advising the prosecuting attorney as to the 
facts and interest and character of witnesses. 


DEATH. (Right of Alien Widow and Children 
to Maintain Action.) U. S. C. C., Wash. — The 
Statute of Washington giving a right of action 
for wrongful death is construed by the United 
States Circuit Court for the Northern Division of 
the Northern District of Washington in Roberts 
v. Great Northern Ry. Co., 161 Fed. Rep. 239, 
with reference to its application to an action for 
the benefit of a non-resident alien widow. The 


court remarks on the conflict of authorities and 
cites and follows McMillan v. Spider Lake S. & L. 
Co., 115 Wis. 332, 91 N. W. 979, 60 L. R. A. 589, 
95 Am. St. Rep. 947, holding that no recovery can 
be had. 


DEEDS. (Restrictions against Conveyance to 
Colored Persons.) Va.— Is a corporation organ- 
ized to establish and carry on an amusement 
park exclusively for colored people within the 
restriction in a deed providing that ‘‘ The title 
to this land never to vest in a person or persons 
of African descent’? The Virginia Supreme 
Court of Appeals was called upon to answer the 
above question in People’s Pleasure Park Co v. 
Rohleder, 61 S. E. Rep. 794. The court refers 
to the rule of construction against favoring condi- 
tions subsequent and to the legal entity of a 
corporation as distinguished from its member- 
ship, and decides that the restriction is not vio- 
lated. 


This is an interesting instance of the common 
rule that a corporation, whatever its membership, 
is a legal entity. It is no more extreme than that 
English case where it was held that vessels 
belonging to a corporation organized under Eng- 
lish laws could be registered as belonging to 
British owners although all the stockholders 
were residents of Holland. 


ELECTION. (Jurisdiction of Election Contest.) 
Idaho. — In Toncray v. Budge, 95 Pac. Rep. 26, 
the Idaho Supreme Court was called upon to 
determine a number of knotty questions relative 
to the validity of an election contest law of that 
state. The proceeding was instituted in the 
district court by an elector to test the right of 
defendant to hold the office of district judge on 
the ground of alleged constitutional ineligibility, 
Defendant demurred to the complaint on the 
grounds of lack of jurisdiction in the district 
court and of failure to state facts sufficient to 
constitute a cause of action. Under the statutes 
of the state, jurisdiction in contests of election of 
district judges is vested in the Supreme Court, but 
the constitution states that ‘‘ district courts have 
original jurisdiction in all cases both at law and 
” and complainant claimed that if the 
jurisdiction conferred upon the Supreme Court 
was meant to be exclusive, the statute would be 
in conflict with this constitutional provision. 
The court held, however, that an election contest 
is a proceeding of entirely statutory origin and 
not necessarily nor innately of a judicial nature. 
That being true, it followed that when the right 
was created by the legisiature that body had the 
power to designate what tribunal or board should 
exercise jurisdiction. 


equity, 


Another claim of com- 





plainant was to the effect that a constitutional] 
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question was involved which the legislature had 
no authority to take out of the hands of the duly 
constituted judicial tribunals. As against that 
contention, the court held that as a means of 
determining the right to office by proceeding on 
information was also provided and constitutional 
litigated therein, there 
allowing the question of 


questions might be 
Was no objection to 
eligibility of candidates for office to be passed 
upon in a contest before a tribunal other than 
one in which jurisdiction by the 
constitution, but declined to express any opinion 
as to the conclusiveness of such a determination. 


GARNISHMENT. (Liability of Married 
Women.) U.S.C. C. Ark.— A question of some 
interest as to the liability of a married woman 
to garnishment by a creditor of her husband, 
under the statute of Arkansas, in 
Allen-West Commission Company v. 
161 Fed. Rep. 461. The original action was one 


Was vested 


is discussed 


Grumbles, 


against the husband of the garnishee. The 
garnishment proceeding was instituted under 
Section 379 of Kirby’s Dig., which reads as 


follows: 

‘“ Upon the service of the summons upon any 
garnishee, or after his failure to make a disclosure 
satisfactory to the the latter may 
proceed in an action against him by filing a com- 
plaint verified as in other cases, and causing a 
it; and thereupon 


plaintiff, 


summons to be 
such proceeding may be had as in other actions, 
and judgment rendered in favor of plaintiff to 
subject the property of the defendants in the 
hands of the garnishee, or for what shall appear 
to be owing to the defendant by the garnishee. 
by execution 


issued upon 


The judgment may be enforced 
or other proper means.’’ As may be readily seen, 
the statute makes no exception relative to married 
women. The court says that the decisive question 
of the case is whether a personal judgment can 
be rendered against a married woman garnisheed 
for her debt. Numerous are 
cited, and the conclusion reached that, notwith- 
standing the particular language of the statute, it 
cannot be considered as enlarging the common- 
law liability of married women, and that conse- 
quently the proceeding should not be maintained. 


husband’s cases 


LICENSES. (Hotels and Restaurants.) —The 
Court of Appeals of Kentucky in New Galt 
House v. City of Louisville, r11 S. W. Rep. 351, 


holds that under an ordinance imposing license 
taxes on hotels and restaurants a hotel furnishing 
meals on the ‘‘ European plan”’ is not subject to 
both licenses. Meals had formerly been served 
on the “‘ American plan”’ and a hotel license was 
regularly paid. After changing to the ‘*‘ European 
plan,’”’ the city attempted to enforce payment 











of an additional license fee on the ground that 
the furnishing meals to all comers to be paid for 
as ordered constituted the keeping of a restaurant. 
The Court of Appeals held that this should be 
considered as a mere incident of the hotel keeping 
and not a separate business and that only the 
regular hotel license fee should be charged. 
Though an inn must furnish both food and 
lodging, yet the innkeeper is acting within his 
trade in supplying a guest with either kind of 
entertainment without the other. So long as he 
professes readiness to lodge guests who eat, he is 
none the less an innkeeper because the guest does 
not call for lodging. 3. m. B. 


LIFE ESTATES. (Estimating Value.) Tenn. 
of the manner in 


— The interesting 
which the value of,a life estate may be determined 


question 


matters are admissible as evidence to 
in Holt 
Rep. 241. The action 
brought ad litem 
infant to have certain property partitioned among 
those having life estates and remainder inter 
therein. to 
annuity or life tables in determining the v: 
of the life the life tenant being 
young the greater part of the property would |» 
allotted to him to the damage of the remain 


and what 
its 
Hamlin et 


in Tennessee 
Ww. 


the guardian 


value arose 


111 S. 


show 
Of. 
ot 1 


was by 


The guardian objected the uss 


estate, since 


men. 
The court held that the tables were not to 
used exclusively for the purpose suggested t 


that they could only be referred to as evidence 
of the value of the estate; that the estate should be 
estimated according to its market value determined 
by considering not only the probable duration 
the life by the 
tables, but the nature of the property, his 
habits and health, the fact that he may not liv 
out the expectancy affecting the salability of 


tenant’s existence as shown 


estate, that taxes must be paid from year to \ 

that the conduct of any business is not wholly a 
certain matter but depends upon many contin- 
gencies and chances, and that the life tenant, 
after partition, is relieved of any duty to the 
remaindermen in the care and preservation of 


the property. 


MUNICIPAL CORPORATIONS. (Power to 
Levy License Tax on Vehicles.) Ill. Sup. Ct.— 
In the case of Harder’s Fireproof Storage and 


Van Co. v. City of Chicago, decided by the Illinois 
Supreme Court and reported in 85 N. E. Rep. 245, 
the validity of an ordinance of the city of Chicago 
’ on vehicles 
The statute 
authorizing the enactment iS 
also claimed to be invalid. ved 
in the teaming and moving business and sought 


imposing a so-called ‘‘ wheel tax’ 
used on streets is drawn in question. 
of the 
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to restrain enforcement of taxes on its vans and 
wagons on the ground that the right to use the 
streets was a privilege which was not taxable. The 
Supreme Court cites and quotes several cases 
involving somewhat similar questions to those 
in this one and comes to the conclusion that the 
statute and ordinance are both valid. 


It is quite clear that the power to exact a 
license fee which is no more than a fair return for 
a special municipal service rendered to an indi- 
vidual is not the taxing power, and can be con- 
ferred on cities. The right to use streets ought 
not to be held taxable; but a fee might be exacted, 
for instance, to pay the expense of enforcing the 
rule of the road on a crowded thoroughfare, or of 
protecting pedestrians at crossings. These are 
made necessary by the use of wagons in city 
streets. J. B. B. 


NEGLIGENCE. (Turntable Doctrine). Mo. Ct. of 
App. — The St. Louis Court of Appeals in O'Hara 
Co., W. 
indicates an inclination to stand by the doctrine 
in the 
recent tendency on the part of several courts 


v. Laclede Gaslight 110 S. Rep. 642, 


announced ‘turntable cases’’ 


the 


to break away from it. 


as against 


The action was one by 


a parent to recover for death of a child alleged 
to have resulted from the negligence of defendant 
in leaving large gas pipes lying in such position 
as to be easily moved by children in play. 


Deceased was sent on an errand by his parents, 
and the evidence tended to show that while in the 
of the 
by some playing children, rolled over him and 
caused his death. It was claimed that the cause 


middle street the pipe, put in motion 


of the accident was the starting of the pipe to 
roll and not the act of leaving it in the street, 
but court denominates it a ‘‘ death trap for 


children playing upon the street’’ and refers to 
the turntable doctrine in support of a judgment 
for plaintiff. 


Apparently ‘* The Turn Table Cases ” are to be 
without an end, so long as children are let loose 
and machinery is left unguarded. There is very 
little legal justification for the many decisions 
holding the owner liable to those who meddle 
with his property however innocent they may 
be. To say that the owner of the machinery 
invites the infant population to his property is 
absurd. It is hardly too much to say that uncon- 
scious sympathy for the injured party has had 
much to do with the apparent establishment of 
the doctrine in the face of continual decisions to 
the contrary. 


PHYSICIANS. (Practice of Medicine.) Ga. Ct. 
of App.-— The right of a ‘‘ magic healer” to recover 
damages for an alleged malicious prosecution for 
“practicing medicine ’’ 
the attention of the Court of Appeals of Georgia 

‘ 


without license occupied 





in Bennett v. Ware, 61 S. E. Rep. 546. Plaintiff 
claimed the power of healing as a direct gift from 
God. He used no medicine but simply placed 
his hands over the part of the body affected by 


pain. The political Code of Georgia has the 
following provision: ‘‘ The words ‘ practice 
medicine’ shall mean to suggest, recommend, 


prescribe or direct for the use of any person, 
any drug, appliance, apparatus, or 
other agency, whether material or not material, 
for the cure, relief or palliation of any ailment or 
disease of the mind or body.” 


medicine, 


Other provisions 
require the taking out of license to practice, and 
provide penalties for practicing without so doing. 
The court discusses the meaning of the language 
at considerable length and comes to the conclusion 
that the acts of plaintiff did not fall within the 
statute but that the question was sufficiently 
in doubt to indicate g« faith the part of 
the physician who had him arrested, and affirmed 
a judgment to the 
tition. 

PROPERTY. (Unpublished Manuscripts.) Eng. 
— It was recently decided in England in Mansell 
v. The Valley Printing Co. that the author of 
an unpublished work has a property right in it 


g 0d 


on 


sustaining a demurrer pe- 


at common law entitling him not only to an 
injunction against publication by others but also 
to damages for a publication as for a conversion. 
In other words, a full right of property exists 
in the idea when detached from the manuscript 


or Canvas. 


RAILROADS. 


(Accidents at Crossings.) Mich. 
. . ° 
— An interesting 


ruling as to the admissibility 
of evidence in an action for injuries received at a 
railroad crossing was made in Woodworth 

Detroit United Ry., 116 N. W. Rep. 549. It 
appeared that the wagon of plaintiff’s decedent 
Was caught between the rail of the track and the 
planking of a diagonal crossing so that a car ran 
into it and caused the death of the decedent, for 
Plaintiff per- 
mitted to prove by one of defendant's employees 
that at least a dozen rigs had been stuck in the 


which recovery was sought. Was 


crossing in question in the same way as that of 
plaintiff’s intestate during the last two years. 

The court held, overruling Gregory .v. Detroit 
United Ry., 138 Mich. 368, ror N. W. 546, that 
the evidence was properly allowed, although the 
defendant admitted full knowledge of the actual 
condition of the crossing for six months prior to 
the accident in question; that the question in 
issue was the condition of the street and whether 
its condition was due to negligence, and for the 
purpose of showing this the evidence of former 
accidents at the same place was properly ad- 
mitted. 
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SCHOOLS. (Vaccination of Pupils.) 4Ill. Sup. 
Ct.— The authority to compel vaccination of 
school children is a matter which has received 
considerable attention within the past few years. 
One of the recent pronouncements of the courts 
on the subject is found in People ex rel. Jenkins v. 
Board of Education, 84 N. E. Rep. 1046. Relator, 
a child of six years, applied for admission to one 
of the schools in Chicago, but her application was 
denied on the ground that she had not been 
vaccinated. Mandamus to the board of education 
was then asked to compel her enrolment. Defen- 
dant’s answer did not deny the facts alleged in the 
petition, but set up in justification of its action 
a city ordinance prohibiting the allowance of 


seven years next preceding. 
ordinance was unconstitutional. 
was overruled by the trial court. Relat 
electing to stand thereon, appealed to the Supre 
Court. That tribunal held that the right to edu 


Relat: 


| attendance at school of any child not vaccinatec 
| within 
demurred to the answer on the ground that th 
The demurr 


tion given by the constitution could not be thu 


restricted and that the general police power 
the city was not broad enough to include author 
to enact such an ordinance. It should be noti 
that this ordinance was not restricted to time: 
danger from epidemics, and there seems reaso1 
believe from some things said in the opinion t! 
if it had it would not have been declared invalid 
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THE LIGHTER SIDE 


A Good Judge of Color.— Joseph H. Choate, 
the famous lawyer, tells of a striking case in 
which a workman claimed to have lost the 
sight of his left eye by an explosion. 

‘There was no doubt that the man’s eye 
had been injured, but the doctor claimed he 
could seé out of it, while he declared that the 
sight was utterly destroyed. 

‘The judge heard all the evidence pro and 
con. Then, sending the workman from the 
courtroom, he said: 

‘Get a blackboard and write a sentence on 
it with green chalk. Also get a pair of spec- 
tacles with ordinary clear glass for the left eye 
and with red glass for the right.’ 

‘This, in the course of an hour or so, was 
done. Then the workman was brought back 
and he was ordered to put the queer glasses on. 

“He put them on and the judge said to 
him: 

“Turn the blackboard round and see if 
you can read what is written.’ 

“The man read the sentence without hesi- 
tation, whereupon the judge said to him 
sternly: 

“*Your case is dismissed. You are an 
imposter. You must have read that sentence 
with your left eye, for the red glass over the 
right one turned the green writing black and 
made it quite invisible on the blackboard.’ ”’ 
— Cincinnati Inquirer. 


Condonation. — Lady (entering breath- 
less): ‘‘ I want to stop my divorce suit.”’ 
Lawyer: ‘‘ Why you said your husband 


was an abominable, beastly brute, and you 
wanted to be rid of him.”’ 

Lady: ‘Oh! yes, I know; but an auto- 
mobile has just run over him and I want you 
to start a suit for heavy damages.”’ 


Where There’s a Will. — Tommy was stub- 
born, and his teacher was having a hard time 
explaining a small point in the geography 
lesson. 

“Tommy,” teacher began, “‘ you can learn 
this if you make up your mind. It’s not one 
bit smart to appear dull. I know,” she con- 
tinued, coaxingly, “that you are just as 





bright as any boy in the class. Remember, 
Tommy, where there’s a will there’s om 

‘* Aw,”’ broke in Tommy, ‘‘ I know all dat, 
I do. Me fadder’s a lawyer, he is, an’ I’ve 
heard him say it lots ’ times.” 

“You should not have interrupted me,” 
reprimanded the teacher, ‘‘ but I am glad that 
your father has taught you the old adage. 
Can you repeat it to me?”’ 

“Sure,’”’ said Tommy confidently. ‘‘ Me 
fadder says where der’s a will—der’s always a 
bunch o’ poor relations.”’ 





The Lawyer’s Price. — It is said that every 
man has his price. If this is true, it is pleas- 
ng to know that even in the present state of 
the money market lawyers are still maintain- 
ing a high standard, as is shown by the fol- 
lowing bit of testimony. ‘‘ What was said 
about the three hundred dollars? ”’ 

‘“*T told him he could leave the money with 
the lawyer till I brought in the deed, and it 
would be safe, because no lawyer would steal 
such a small sum as that.” 


Financial Difficulties—He was a respectable 
looking old negro who had knocked timidly at 
the office door and now stood hat in hand 
before my desk. 

‘“‘ Boss,” he said, respectfully, “is you a 
lawyer?” 

“Yes, that is my profession.”’ 

“I’m in trouble and, Sah, I want 
advice.” 

“ What kind of trouble? ’’ 

“Trouble with my wife, 
trouble. Every time I come home she wants 
money. Now it’s fifty cents, now it’s a dollar 
and sometimes she wants a dollar and a half 
or two dollars.” 

‘What does she do with all this money? ” 

““T don’t know. I haven’t given her any 
yet.” 


your 


Sah; financial 


Simplicity—In the course of a recent trial, 
the Judge remarked to one of the counsel: 

“Mr. H———, if I could look as innocent 
as you do, I think I could succeed infinitely 
better in the law than I have ever done. 
How do you do it?”’ 
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“It is perfectly simple,’ replied Mr. 
H———. All you have to do is to be as 
innocent as I am.” 


Fair Trial.— The losing party never believes 
that there is any weakness in his case, but 
always blames the Court for an adverse 
decision. The following is from the cross- 
examination of a woman in the Masschusetts 
Superior Court: 

“As Mr. Jones is not here, I want to ask 
you one question: You brought suit against 
Mr. Jones and it was tried out in the courts 
of Massachusetts? ”’ 

“It was tried in a way, but it wasn’t tried 
out.” 

‘“* Well, I mean in the way they try them 
in Massachusetts. I don’t mean to say it was 
tried well.” 

The Court: ‘“‘ As I tried it, perhaps you had 
better not assume it was tried well.” 

‘*T mean tried in the way they try them in 
Massachusetts.” 

““It was decided according to the way Mr. 
Jones put it. The judge gave him the de- 
cision.”’ 


A Distrust.— When a husband and wife 
produced certain property the title to which 
was taken in the wife’s name without any 
fraud or mistake but with the husband’s 
knowledge and acquiescence and he made 
no objection thereto for several years there- 
after the fact that such title was taken by 
reason of the wife’s alleged imperious temper 
and that the husband had been unduly 
subjected to her demands was insufficient to 
establish a constructive trust of the land in 
the husband’s favor. Cline v. Cline, 204 III. 
130. 


His Attorney. — A man arrested for murder 
was assigned a shyster whose crude appearance 
caused the unfortunate prisoner to ask the 
judge: 

“Ts this my lawyer?” 

“* Yes,”’ replied his Honor. 

‘“Is he going to defend me?” 

ae 

“If he should die, could I have another?” 

a ae 

“Can I see him alone in the back room for 
a few minutes?”’— Short Stories. 








Stringency in the Market.—A Kentucky 
lawyer wanted a railroad ticket, and had 
only a $2 bill. It required $3 to get the 
ticket. He took the $2 bill to a pawnshop 
and pawned if for $1.50. On his way back to 
the station he met a friend, to whom he sold 
the pawn ticket for $1.50. That gave him 
$3. Now, who’s out that dollar?— The Bar. 


A Cause for Thanks. — ‘‘ Ah, my dear Mr. 
Briefless,’’ said Mr. Hardcash, seizing the 
young barrister’s hand and shaking it warmly, 
“‘T am so immensely obliged to you. That 
case the other day, you know —I won it.” 

‘‘Thanks,’’ replied Briefless, ‘‘ but did I 
represent you?” 

‘“No, my dear fellow,’ replied Hardcash; 
“you represented the other man.’’— Home 
Herald. 


A Witty Irish Judge. — Mr. Doherty, who was 
chief justice of the Irish court of common 
pleas from 1830 till his death in 1846, was 
famed for his wit. The gossip in the hall 
of the four courts, which of course reached 
the bench, was that one of the judges had been 
somewhat excited by wine at an entertain- 
ment in Dublin castle on the previous evening. 
“Is it true,’’ the chief justice was asked, 
“that Judge — danced at the castle ball last 
night?” ‘‘ Well,’’ replied Doherty, ‘‘I cer- 
tainly can say that I saw him in a reel.”’ 

‘“‘ As I came along the quay,”’ remarked one 
of the offices of the court whose face was 
remarkably hatchet shaped, ‘‘the wind was 
cutting my face.’’ ‘‘Upon my honor,”’ replied 
the chief justice, ‘‘I think the wind had the 
worst of it.” — London Law Notes. 


Reputation and Character. — Lawyer 
(examining jury) — Do you understand the 
difference between character and reputation? 
Juror — Reputation is the name your neigh- 
bors give you; character is the one they take 
from you. — Judge. 


Onward! — Client: ‘‘ Didn’t you make 4 
mistake in going into law instead of the army?’ 
Lawyer: “Why?” ‘“ By the way you charge 
there would be little left of the enemy.” 
Sacred Heart Review. 
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ADVERTISEMENTS 





A YOUNG LAWYER, with nearly eight years 
experience as Register of Probate, desires to 
become associated with an attorney or law firm in 
Boston or vicinity having a probate practice. 





Address A. R. P., care of The Green Bag, 
83 Francis St., Boston, Mass. 
BRIEFS - - ARGUMENTS - - OPINIONS 


We make Briefs, cite Precedents, prepare Arguments, give 
Opinions on all questions submitted by Attorneys in any jurisdiction 
and cite, verbatim, decisions in support thereof; furnish Associate 
Counsel in any court, and do a General Business for the profession. 
Our facilities are unlimited. We guarantee satisfaction. LAWYERS 
may be fully prepared for trial. JUDGES may decide with all pre 
cedents before them. Terms reasonable. Write for particulars. 


THE ASSOCIATED LAWYERS 
11 Second St., N.E., Washington, D. C. 


LEGAL OPINIONS on any proposition, highest courts every - 

where: Advice, consultation, American or 
foreign; Claims, suits, cases filed and prosecuted before Congress, 
Executive departments, State and Federal governments, and in all 
courts, and also defended therein; Appearances made and motions filed 
in U. S. (or States) Supreme Court ; pain, briefs, ‘‘ Stare De- 
cisis ’ citation cases upon statement of facts or any point of law. We 
have the use and privilege of forty different law libraries, includin 
U.S. Supreme Court, 110,000 vols., and National Congressiona 
Library, 1,300,000 vols., when we don’t know the law, may find it for 
ue Address THE HANLONS. Attorneys, WasHincTon, D.C., 

S.A. 
Prompt service — ‘‘Quick action”’ 


LEARN CORPORATION LAW «itScf™ PRACTICE 

(by mail). How to prac- 
tically and legally incorporate and organize companies under any 
laws (American, foreign) and finance them, exploit any kind of 
business or invention and neon | sell their securities to raise 
capital for development purposes, underwrite (guarantee) same from 
loss of money invested therein, act as registrar and transfer attorne 
thereof, including advice on the administration of and the law deci- 
sions governing them and their securities issue as to the oy of 
same. Terms, $5 per month; $50 cash for course, one year, includin 
copyrighted books and analysis forms, exhibit sheets, ——— an 
stationery. Address CORPORATION COLLEGE, New York 
and WasuincTon, D.C., U.S.A. Tuos. F. HANton, Dean, Mem- 
ber Bar, U.S. Supreme Court. 


Managers — attorneys — wanted everywhere. 


WHY NOT CET 


A Bound Set of THE GREEN BAG 
WHILE AVAILABLE 











Vols. 1-19 (1889-1907) Stal" Morecce, $95 
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1000 PORTRAITS | 


Judges, Statesmen, and Lawyers 
has been published in 


THE GREEN BAG 


with Biographical Sketches not to be 
found elsewhere 


ONLY 40 SETS LEFT 
Half Morocco, $95 





Vols. 1-19 (1889-1907) } siaie Cloth 57 


TO LAWYERS: 


The RUSSELL LIST OF LEGAL 
CORRESPONDENTS, prepared origi- 
nally for private use only, is unique in 
that the firms included are selected on 
their merits and none are admitted by 
subscription. It is thoroughly depend- 
able, and is very useful to lawyers and 
others who may require the services of 
a responsible correspondent in any of 
the numerous places (about 5000) at 
home and abroad to which the List re- 
lates. It does not include those whose 
main business is ‘‘ collections.’’ 

The List is revised and re-issued 
semi-annually. Copies will be sent on 
receipt of 20c. in postage. 


EUGENE C. WORDEN, Manager 


32 Liberty Street, 
NEW YORK. 


TEACHER IN LAW SCHOOL 


WANTED — An experienced teacher 
wanted as Resident Professor in a well 
established Law School. One with 
practical experience preferred. Must 
submit references and state qualifica- 


tions. A personal interview required. 
Address, 








T. A. YOUNG, 
153 Remsen St., 
Brooklyn, N.Y. 


UNIVERSITY OF MICHIGAN. 
DEPARTMENT OF LAW. 


Three years’ course eating to the degree of LL.B. Exceptional 
opportunities for students wishing to supplement work im law with 
studies in history and political science. Session opens Tuesday pre- 
ceding the last Wednesday in September. Summer Session of eight 
weeks, for review courses in subjects of first and second year, begins 
Monda pogees the last Wednesday in June. For announcement, 
giving full information, address 


DEPARTMENT OF LAW, Ann Arbor, Mich. 
UNIVERSITY OF MAINE 


SCHOOL OF LAW 


Located in Bangor, maintains a three years’ course. 
Five instructors and six special lecturers. Tuition 
$70 a year; diploma fee only other charge. For 
circulars address 


Dean W. E. WALZ, BANGorR, ME. 


BRIEFS AND ARGUMENTS 
Prepared by T. H. CALVERT 
Author of Regulation of Commerce under the Federal 
Constitution 


Annotator of the Constitution in ‘‘ Federal Statutes, 
Annotated ’’ 


























OFFICE: Tucker Building - 


RALEIGH, N. C. 

















The Decennial Digest and the 
later volumes of the cAmerican 
Digest have 


A Uniform Classification 


and 
Identical Section Numbers. 


The effect of this is that you can turn from 
the Decennial to the later American Digests, or 


from these later volumes back to the Decennial, or 





from any one of these volumes to the others, and find 
the later and earlier cases on your exact point, simply 


by following that section number from one volume to 





another. 


A full explanation of this labor-saving device 


sent on request. 


West Publishing Co. 


St. Paul, Minn. 


100 William St. 225 Dearborn St. 
New York. Chicago. 



























































NEW EDITION, JUST PUBLISHED. 


THE NEGOTIABLE INSTRUMENTS LAW 


AS ENACTED IN 


Alabama. Illinois. Michigan. New York. Tennessee. 
Arizona. lowa. Missouri. North Carolina. Utah. 
Colorado. Kansas. Montana. North Dakota. Virginia. 
Connecticut. Kentucky. Nebraska. Ohio. Washington. 
District of Columbia. Louisiana. Nevada. Oregon. West Virginia, 
Florida. Maryland. New Jersey. Pennsylvania. Wisconsin, 
Idaho. Massachusetts. New Mexico. Rhode Island. Wyoming. 


THE FULL TEXT OF THE STATUTE WITH COPIOUS ANNOTATIONS. 


Third and Revised Edition, 1908. 


By JOHN J. CRAWFORD, of the New York Bar, 
BY WHOM THE STATUTE WAS DRAWN. 





The adoption of this Law so generally by the different States has made it one of the most important 
statutes ever enacted in this country. Hardly any case now arises upon a negotiable instrument but 
requires the application of some provision of the Act. 

The standard edition of the Law is that prepared by the draftsman. In this THIRD EDITION, 
the author has cited upwards of two hundred new cases, in which the statute has been construed or 
applied. These are not only important in the States where they were rendered, but also in all other 
States where the statute is in force. 

All of the original annotations are preserved. These are not merely a digest and compilation of 
cases, but indicate the decisions and other sources from which the various provisions of the statute were 
drawn. They were prepared by Mr. Crawford himself, and many of them are his original notes to the 
draft of the Act submitted to the Conference of Commissioners on Uniformity of Laws. 

A specially important feature is that the notes point out the changes which have been made in 
the law. 

CRAWFORD’S ANNOTATED NEGOTIABLE INSTRUMENTS LAW, Third Edition 
(1908), is a neat octavo volume, bound in law canvas. Price $3.00 net, dut sent by mail or 
express, prepaid, on receipt of the amount. 





“THE CREAM OF PROBATE LAW.” 
NOW READY. - - VOL. 12. 


PROBATE REPORTS ANNOTATED 


CONTAINING (in full) OVER 100 CASES OF GENERAL INTEREST AND VALUE DECIDED IN THE HIGHEST 
COURTS OF THE SEVERAL STATES, ON POINTS OF PROBATE LAW SINCE VOL. Il 
WAS ISSUED, WITH FULL NOTES AND REFERENCES, AND WITH A DIGEST OF 
MANY RECENT CASES OTHER THAN THOSE REPORTED IN FULL. 


By WILLIAM LAWRENCE CLARK, 


Author of Clark on Contracts, Clark and Marshall on Corporations, etc. 








Some of the Subjects covered by the Cases in these Volumes: Descent and Distribution; 
Appointment, Powers, Duties and Liabilities of Executors, Administrators, Guardians and Testamentary 
Trustees ; Foreign and Ancillary Administration; ‘Testamentary Capacity and Undue Influence ; Formal- 
ities of Execution and Revocation of Wills; Devises, and their Construction; Legacies, their Vesting, 
Payment, Abatement, Satisfaction and Ademption; Probate and Contest of Wills and Codicils; Foreign 
Probate; Lost Wills; Adoption and Legitimation of Children; Advancements; Powers; Perpetuities ; 
Trusts; Evidence; Costs; etc. 

The PROBATE REPORTS ANNOTATED are handsome octavo volumes of about 800 
pages each. Price $5.50 net per volume, but sent, all charges prepaid, on receipt of price. 
Special terms of payment given on complete sets. 


BAKER, VOORHIS & CO., Law Publishers, 


For sale by all Law Booksellers. 45 & 47 JOHN STREET, NEW YORK. 
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HOW ARE YOU 
TO VOTE? 


Thoughtful Citizens Cannot Afford 
to Overlook 


Stimson’s Federal and State 
Constitutions 


Curiously, none of the books, heretofore pub- 
lished on this subject, has given more than passing 
notice to that phase of the constitution having to do 
with PERSONAL LIBERTY, while the state constitu- 
tions have never been systematically treated. Upon 
this neglected field Professor Stimson has now 


entered. 


Look at the QUESTIONS that are TO THE FRONT: 
the REGULATION and CONTROL of CORPORATIONS ; 
organizations of employers and employees with 
their STRIKES, Boycotts and LockoutTs; “ Gov- 
ERNMENT BY INJUNCTIONS” and PUNISHMENTS for 
CONTEMPT. They are all CONSTITUTIONAL QUEs- 


TIONS. 


The VOTER may have his opinion as to whether 
or not a WRONG is being done, but, when a REMEDY 
is sought, APPLICATION must be made to CONSTITU- 
TIONAL PRINCIPLES, and proposed remedies, here- 
tofore, have FAILED more often through ignorance 


of these principles than from any other cause. 


One of the most valuable features of Professor 
Stimson’s book is the insistence upon the historical 
development of the constitution. That instrument, 
on its social side, was but a repetition of principles 
that reach back a thousand years to Magna Charta. 
This is but one side of the constitution, but it is the 
side that touches the individual most vitally ; it is 
the side that controls the solution’ of the most 


important questions of today. 


The division of power between the federal and 


state governments is one of the most important of 








PUBLISHERS’ DEPARTMENT 


the original features, and one that is fixed on such 
definite principles. that the poet’s “twilight land 
exists only in the uninformed imagination. The 
fundamental line of division is that the federal 
powers are almost exclusively political, the st 


powers domestic and social. 


ROMAN-DUTCH LAW 


Until this book was written by Mr. Justice Wes 
of the Transvaal Supreme Court, there had been io 
work on the history of the Roman-Dutch Law which 
dealt with the whole subiect in a compact fi 


certainly none in the English language. 


Hitherto a knowledge of it could only be ha 
an exhaustive research over a very wide field, invoiv- 
ing the expenditure of much time, combined with a 
thorough acquaintance of Latin, and of the Dutch 


language, both ancient and modern. 


Part I, which occupies more than half of the vol- 
ume, treats of the general development of the Dutch 
system of law. ‘This comprises a very valuable dis- 
cussion of the influences affecting the legal systems 
of northern Europe throughout the Christian cra 
(the customs of Germanic tribes, the Roman law, 
the Frankish, Saxon and Frisian laws, the renais 
sance of Roman law, the Canon law), and also a 
critical bibliography of the great European law 


writers of mediaeval times. 


We recommend it to all wno are interested in the 
history of law and the development of modern sys 
tems of practice. In it will be found a lucid exposi 


tion of that which heretofore has been obscure. 


The work contains nearly 1000 pages of Roya 


8vo. It is bound in deep blue half-Persian. 


We control a limited supply, which will be de- 


livered to our customers at 


$10.00. 
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Are you interested 
in national politics? 


If so, do not fail to read Stimson’s 
Constitutions of the United 
States, Federal and State; just 
published, $3.50 net. 





A well-written analysis for thoughtful 
readers. 


Boston Transcript. 


Deals forcibly and clearly with social 
principles. 
Boston Globe. 

















Published by The Boston Book Company, Boston, Mass. 
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The Standard Work on the Prisaples of Evidence 


Tue PrincipLes oF THE LAW oF EVIDENCE; WITH ELEMF.yrary Norrs 
FOR CoNDUCTING THe EXAMINATION AND CROxs-EXAMIN ATION OF 
WITNESSES. By W. M. Best. Tuirp AMERICAN EDITION, WITH 
Nores By Cnyartes F. CHAMBERLAYNE, BROUGHT DOWN TO THE 


YEAR 1908. 
One Volume, cloth, $3.50 net 


Since 1849, Best on Evipence has occupied a unique place as a clear presenta- 
tion of principles, rather than an attempt at empirical rules or at exhaustive citation 
of cases. 

The object of evidence being the ascertainment of truth, which is the object of 
all science, the law of evidence can be treated from a scientific point of view. Its 
ascertained principles should always be kept clearly in view by bench and bar, and 
should not be allowed to become confused with the rules of pleading, procedure, or 
substantive law. 

In the investigation of doubtful points it is clarifying to turn from voluminous 
discussion and confusing citation to the terse statements of law in this single 
volume. 

In the study of the law Best presents to the beginner those elementary 
principles which will guide him later through the maze of cases and the intricacies 
of practice. 

Mr. Chamberlayne’s notes, “severely practical” (to quote the American Law 
Review), “critical helps to a mastery of the subject,” “go directly to the point 
without wasting the reader’s time.” 

The ninety pages of new notes in this edition are added, in a practical way, at 
the ends of chapters. The latest law is thus clearly presented, without marring 
the symmetry of text or annotations. 

A new Book V embodies a Collection of Leading Propositions. 

Although the volume is of full size (Ixxxii + 703 = 785 pages), the publishers 
have brought it within the reach of all lawyers and students by offering it at a 


low price. 


In ordering, specify Chamberlayne’s Best on Evidence, 1908, $3.50 








Puliskedty "THR BOSTON BOOK COMPANY 


83 to g1 Francis Street, Fenway, : Boston, Mass. 
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RECENT IMPORTANT LAW BOOKS 


FOR SALE BY ALL LAW BOOKSELLERS. 





Ivins and Mason on the Control of Public Utilities. In the Form of an Annotation of 
the Public Service Commissions Law of the State of New York, and covering all important American 
Cases, whether or not within the scope of the Act, together with the text of the Federal Interstate 
Commerce Act, and the Rapid Transit Act of New York. With elaborate indexes of the same and 
numerous comparative notes and cross references to parallel provisions of the several Acts. By 
WILLIAM M. Ivins and HERBERT DELEVAN MASON, of the New York Bar. In one large octavo 
volume. Law canvas binding. 


Price $6.50 net, or $7.00 delivered on receipt of price. 


Remsen on the Preparation and Contest of Wills, with Plans of and Extracts 
from Important Wills. By DAn’L S. REMSEN, of the New York Bar. In one volume of 
880 pages. Handsomely bound in law canvas. 
Price $6.00 net, or $6.35 delivered. 


The object of this book is to aid the legal profession when called upon to advise in the planning, preparation, 
and contest of wills. Three editions of this book have been printed from the plates and sold within six months after publication. 


Maupin on Marketable Title to Real Estate. Being also a treatise on the Rights and 
Remedies of Vendors and Purchasers of Defective Titles, including the Law of Covenants for Titles, 
the Doctrine of Doubtful Title, of Specific Performance, and other kindred subjects. By CHAPMAN 
W. MAUPIN. 

In one volume of nearly 1000 pages. _ Bound in Law canvas. 
Price $6.00 net, or $6.40 delivered. 


This book is a Pioneer. Its place is filled by no other single law book in the whole range of legal literature. 
The subjects treated of are most important. There are few more prolific sources of litigation 
than disputes between vendor and purchaser growing out of defective titles. 


Alderson on Receivers. A practical and comprehensive treatise on the Law of Receivers, as 
applicable to Individuals, Partnerships, and Corporations, with extended consideration of Receivers 
of Railways and in Proceedings in Bankruptcy. By WILLIAM L, ALDERSON. One Volume, 3vo. 


Price $6.00. 


This work constitutes an exhaustive presentation of every feature of the Law of Receivers, and contains more matter, 
more cases,and a greater number of topics than any book upon the subject. 


Snyder’s Annotated Interstate Commerce Act and Federal Anti-Trust 
Laws, with Supplement. By WittiaM L. Snyper, of the New York Bar. 
Price of the complete work (including supplement), a volume of 634 pages, $4.50. 
Price of the supplement separately, a volume of 234 pages, $1.50. The work sent prepaid on receipt 
of price. 
This book contains the Interstate Commerce Act and all the Federal Anti-Trust Laws in full, including all the impor- 
tant Federal legislation of 1906 relating to Carriers and Interstate Commerce, with full notes of all judicial decisions, and 
Comments and Authorities. It gives fuller information than any other work on the subject. 


Williston’s Wald’s Pollock on Contracts. A complete and thorough treatise on Contracts 
for American Lawyers and students. By SAMUEL WILLISTON, Professor of Law in Harvard Uni- 
versity. One large compactly printed volume of 1139 pages. Lawcanvas binding. Price $6.00 
net, or $6.35 delivered. 


“Upon this volume three masters of the law have labored... . It is well within the bounds of truth to say that in no 
other work is so much accurate information on the general principles of contracts to be found.” — Harvard Law Review. 


Clement on Fire Insurance, 2 Vols. 


Vol. I. Asa Valid Contract in event of Fire and Adjustment of claims thereunder. 
Vol. II. Asa Void Contract, and in both volumes the conditions of the Contract as affected by 
Construction, Waiver, or Estoppel. By GEORGE A. CLEMENT, of the New York Bar. 


Price $12.00 delivered. 


This is the latest and most practical and useful work on the subject. 


BAKER, VOORHIS & CO., New York. 
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STIMSON. 


PRIMARILY VALUABLE 


AS A 


BOOK OF REFERENCE. 


The lawyer, the journalist, men profes- 
sionally engaged in political life, and others 
who have occasion to acquaint themselves 
with the details of American constitutional 
law will find this book ajvaluable aid in 


their study. 


PERSONAL LIBERTY. 


Curiously, none of the books, heretofore pub- 
lished on this subject, has given more than passing 
notice to that phase of the constitution having to 
do with PERSONAL LIBERTY, while the state consti- 
tutions have never been systematically treated. 
Upon this neglected field Professor Stimson has 


now entered. ’ 


DIVISION OF POWER. 


The division of power between the federal and 
state governments is one of the most important of 
the original features, and one that is fixed on such 
definite principles that the poet’s “twilight land ” 
The 
that the federal 


exists only in the uninformed imagination. 
fundamental line of division is 
powers are almost exclusively political, the state 


powers domestic and social. 





THE INJUNCTION ORDER. 


The ‘use of the injunction to quell disorder or 
control the action of large bodies of men, with 
the vigorous use of contempt process, stirs public 
opinion to-day. 


It was used in early times to quell disorder; but 
its use to control the actions of bodies of men in 
labor disputes may be said to date from 1868. 


Bearing in mind firmly the principle that the 
English law sounds only in damages, and that the 
notion of ordering or even forbidding any act (ex- 
cept under a criminal statute) is utterly foreign 
to its system; and the cardinal principle that no 
fact can be found without the intervention of the 
petit jury; we shall be able to understand both 
the historical reason and the present meaning of 
the objection of the American people to the injunc- 
tive powers of chancery and ex parte sentences for 


contempt. 


The objection to the abuse of the injunction is 
sound, and this in our country because it tends to 
make the courts no longer judicial but in effect part 
This 
is the sense of the popular phrase ‘* government 


of the Executive branch of the government. 


by injunction.’’ 


THE RIGHT TO LABOR AND TRADE. 


The frequent enactment of acts against trusts, 
monopolies, or contracts in restraint of trade, both 
State and Federal, shows that our Legislatures, if 
not our Bench and Bar, must have substantially 


forgotten the body of the common law. 


For the broader understanding of the liberty 
right involves as well the liberty of life and person, 
the liberty to support life and family. The extent 
of this right is the matter most discussed to-day. 
There is probably no constitutional principle more 


often invaded by modern statutes than is this. 


The constitutional freedom of labor and trade 
involves matters commonly invaded by modern 


statutes. 
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For the Citizen, the Student of Politics, the Lawyer, the Instructor 





“Constitutional Law a Live Science” 


Most important in our Constitutions today is the LIBERTIES OF THE 
PEOPLE,—the part most neglected by historians and commentators 


THE FEDERAL AND STATE CONSTITUTIONS OF THE UNITED 
STATES :2Byj|F. J.ASTIMSON 


WiTH AN Historicat Stupy OF THEIR PRINCIPLES: A CHRONOLOGICAL TABLE 
oF ENGLISH SociAL LEGISLATION: AND A COMPARATIVE DIGEST OF THE Con- 
STITUTIONS OF THE Forty—Six States. Cloth, $3.50 net. 





It is an entirely novel and very import- 
ant exposition of the fundamental principles 
of our system of government. It throws a 
deal of light on problems which are con- 
fronting legislatures and courts, and about 
which every citizen, certainly every lawyer, 


must make up his mind. 
—The San Francisco Call 











This is a different work from Mr. Stimson’s lectures on ‘‘The American 


Constitution,”” recently published by Scribner. 











Our Contributors. 


We publish in this issue the second of our series of intimate per- 
sonal sketches of contemporary English judges by a prominent Eng- 
lish practitioner who for obvious reasons prefers to remain anony- 
mous. ‘The portrait of Mr. Justice Hawkins and his favorite dog 
which accompanies the article shows his Honor in characteristic 
atmosphere. 


The verse which we publish in this number was composed last 
winter in a Boston jury room by a weary juryman who was accus- 
tomed to more intellectual surroundings. The lines have recently 
come to light and seem to deserve publicity. 


ANDREW ALEXANDER BRUCE is Dean of the Law School of the 
University of North Dakota. His early experience in practice in 
Illinois brought him into contact with pressing modern economic 
problems in the legal aspects of which he has’since made such sym- 
pathetic studies. He has previously been a contributor to our maga- 
zine, and delivered an address before the Association of American 
Law Schools at Seattle last August. He was recently the candidate 
of the ‘“‘ Progressives” for the Republican nomination for United 
States Senator. 


JosepH M. SULLIVAN is a member of the Boston bar who has been 
a frequent contributor to THE GREEN Bac. 


We publish in this number another of Mr. Apams’ veracious ac- 
counts of the legal reasoning of the famous Iowa Justice. 
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SIR HENRY HAWKINS 


Copyright by Elliot 4 Fry, London 
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